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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTY-FIRST REGION 


Case No. 21-CB-878 


INTERNATIONAL BroTHERHOOD OF BOILERMAKERS, IRon SHIP 
Burupers, BuacksMITHS, ForcERS aNp HELPERs, 
Locau 92, AFL-CIO 


and 


JoHn W. Scuneiwer, An Individual 


Complaint 


It having been charged by John W. Schneider, an in- 
dividual, that International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers and Helpers, 
Local 92, AFL-CIO, hereinafter called Respondent, has 
engaged in and is engaging in certain unfair labor prac- 
tices affecting commerce as set forth and defined in the 
Labor Management Relations Act, 61 Stat. 136, herein- 
after referred to as the Act; the General Counsel of the 
National Labor Relations Board, by the Regional Director 
for the Twenty-First Region, designated by the Board’s 
Rules and Regulations, Series 6, as amended, Section 
102.15, hereby issues this Complaint and alleges as follows: 


1. Pittsburgh Des Moines Steel Company, hereinafter 
ealled the Company, is a corporation organized and exist- 
ing by virtue of the laws of the State of Pennsylvania 
with its main office and place of business in the City of 
Pittsburgh, Pennsylvania, and a Pacific Coast headquarters 
in the City of Santa Clara, State of California, with sales 
and warehouse offices in various cities throughout the State 
of California. The Company is engaged in the business 
of selling, fabricating, erecting and installing steel. 


2. In the course and operation of its business the Com- 
pany annually ships steel products valued in excess of 
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$50,000 to points in states other than the State of Calli- 
fornia from its warehouses in the State of California. 


The Company is engaged in commerce within the mean- 
ing of Section 2, subsection (6) of the Act. 


3. Respondent is, and at all times material herein has 
been, a labor organization within the meaning of Section 
2, subsection (5) of the Act. 


4. Or or about January 2, 1957, Respondent, by its of- 
ficers and agents, attempted to cause and caused the 
Company to discharge John W. Schneider, its employee, 
for reasons other than his failure to tender dues and 
initiation fees uniformly required of Respondent’s em- 
ployees, and specifically for the reason that the said 
John W. Schneider was a member of a Local of Respond- 
ent’s International Union other than Respondent. 


5. By the acts and conduct set forth in paragraph 4 
above, Respondent, by its officers and agents, has attempted 
to cause and caused the Company to discriminate against 
an employee in violation of Section 8 (a) (3), and has 
thereby violated, and is now violating, Section 8 (b) (2) 
of the Act. 


6. By the acts and conduct set forth and described in 
paragraph 4 above, Respondent, by its officers, agents and 
representatives, has restrained and coerced, and is now 
restraining and coercing, employees in the exercise of their 
rights guaranteed in Section 7 of the Act in violation of 
Section 8 (b) (1) (A) of the Act. 


7. The activities of Respondent, as set forth and 
described in paragraphs 4, 5 and 6 above, occurring in 
connection with the operations of the Company, as set 
forth and described in paragraphs 1 and 2 above, have 
a close, intimate and substantial relation to trade, traffic 
and commerce among the several states of the United 
States, and tend to lead to labor disputes burdening and 


obstructing commerce and the free flow of commerce. 
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8. The activities of Respondent, as set forth in para- 
graphs 4, 5 and 6 above, constitute unfair labor practices 
affecting commerce within the meaning of Section 8 
(b) (1) (A) and (2), and Section 2, subsections (6) and 
(7) of the Act. 


Wuererore, the General Counsel of the National Labor 
Relations Board, on behalf of the Board, by the Regional 
Director for the Twenty-First Region, this 5th day of 
June 1957, issues this Complaint against International 
Brotherhood of Boilermakers, Iron Ship Builders, Black- 
smiths, Forgers and Helpers, Local 92, AFL-CIO, Respond- 
ent herein. 


Henry W. BEcKER 
Henry W. Becker, Regional Director 
Twenty-First Region 
National Labor Relations Board 
(SEAL) 





(Filed June 6, 1957) 
Answer to Complaint 


Comes now InTERNATIONAL BroTHERHOOD OF BolILer- 
MAKERS, Iron Suip BurLpers, Buacksmirus, FoRGERS AND 
Heurers, Loca 92, AFL-CIO, and in answer to the com- 
plaint on file herein admits, denies and alleges as follows: 


1. Answering Paragraphs 4, 5, 6, 7 and 8, this Respond- 
ent denies generally and specifically each and every alle- 
gation and statement therein contained. 


Wuererore, Respondent prays the complaint be dis- 
missed. 
Lewis Garretr & Lionen RicHMAN 
LioneL RicHMAN 
Attorneys for Respondent 
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(Issued February 13, 1958) 


Decision and Order 


On July 18, 1957, Trial Examiner Martin Bennett issued 
his Intermediate Report in the above-entitled proceeding, 
finding that the Respondent had engaged in and was en- 
gaging in certain unfair labor practices and recommend- 
ing that it cease and desist therefrom and take certain 
affirmative action as set forth in the Intermediate Report, 
a copy of which is attached hereto. Thereafter, Respond- 
ent filed its exceptions to the Intermediate Report and 
supporting brief. 


Pursuant to the provisions of Section 3 (b) of the Act, 
the Board has delegated its powers in connection with the 
case to a three-member panel. 


The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and brief, and the entire record in the case, 
and hereby adopts the findings, conclusions and recom- 
mendations of the Trial Examiner with the following modi- 
fications: 


1. Contrary to the Respondent, we find that Schneider’s 
discharge upon instigation of the Respondent would rea- 
sonably tend to encourage union membership. The es- 
sential purpose of the Respondent’s activity was obviously 
to obtain preference in employment for its own members 
as against employees from outside its territorial juris- 
diction—in all probability members of a sister local. The 
evidence clearly establishes Respondent’s motivation. Con- 
sistent with the Radio Officers’ Union case, we find the 
Respondent in violation of Sections 8 (b) (1) (A) and (2) 
of the Act. Under the circumstances, we consider it un- 


1N.L.2.B. v. Radio Officers’ Union, 347 U.S. 17, 52. See also Koppers 
Company, Inc., 117 NURB 1863, 1867. 
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necessary to decide whether Employer’s or Respondent’s 
interpretation of their contract, and the possible appli- 
cation of Rule 14 thereof, to reductions in force, was 
correct. 


2. As the comments of the Trial Examiner concerning 
Rule 14 in the last paragraph on page 7 of the Intermediate 
Report are unnecessary to our decision, we do not adopt 
them. 

ORDER 


Upon the entire record in this case and pursuant to 
Section 10 (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby orders that: 


1. Respondent, International Brotherhood of Boiler- 
makers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, Local 92, AFL-CIO, its officers, representatives, 
agents, successors and assigns shall: 


(a) Cease and desist from: 


(1) Causing or attempting to cause Pittsburgh Des 
Moines Steel Company or any employer whose operations 
affect commerce, to discriminate against employees in vio- 
lation of Section 8 (a) (3) of the Act; 


(2) Restraining or coercing employees in the right to 
refrain from engaging in the exercise of the rights guar- 
anteed by Section 7 of the Act, except to the extent that 
such right may be affected by an agreement requiring 
membership in a labor organization as a condition of em- 
ployment, as authorized in Section 8 (a) (3) of the Act. 


(b) Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 


(1) Make whole John W. Schneider for any loss of pay 
he may have suffered by reason of the discrimination 
against him in the manner set forth in the section of 
the Intermediate Report entitled ‘‘The Remedy’’; 
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(2) Post at its business office and at all places where 
notices to members are customarily posted, in conspicuous 
places, copies of the notice attached to the Intermediate 
Report as Appendix A. Copies of said notice, to be fur- 
nished by the Regional Director for the Twenty-first 
Region shall, after being duly signed by Respondent 
Union’s representative, be posted by it immediately upon 
receipt thereof and maintained for sixty (60) consecutive 
days thereafter. Reasonable steps shall be taken by Re- 
spondent to insure that said notices are not altered, de- 
faced, or covered by any other material; 


(3) Mail to the Regional Director for the Twenty-first 
Region signed copies of the notice attached to the Inter- 
mediate Report as Appendix A for posting at the con- 
struetion sites of the Company within the jurisdiction of 
Respondent, the Company willing, for sixty (60) consecu- 
tive days in places where notices to employees are cus- 
tomarily posted. Copies of said notice shall be furnished 
by said Regional Director; 


(4) Notify the Regional Director for the Twenty-first 
Region in writing within ten (10) days from this Order 
what steps it has taken to comply herewith. 


Dated, Washington, D. C., February 13, 1958. 


Boyp Lrerpom, Chairman 
Puiu Ray Ropcers, Member 
STEPHEN S. Bean, Member 


Nationa Lasor Reuations Boarp 
(SEAL) 

2 This notice is amended by substituting for the words, ‘‘THE REcom- 
MENDATIONS OF A TRIAL EXAMINER’’ the words ‘‘A DECISION AND ORDER.’’ 
In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words, ‘‘ PURSUANT TO A 
DECISION AND ORDER’’ the words ‘‘ PURSUANT TO A DECREE OF THE UNITED 
StaTes CourT oF APPEALS, ENFORCING AN ORDER.’’ 


aes, eee ee en 






M 


Intermediate Report and Recommended Order 
































STATEMENT OF THE CASE 


This proceeding is brought under Section 10 (b) of the 
‘ National Labor Relations Act, 61 Stat. 136, pursuant to 
° a complaint issued by the General Counsel of the National 
Labor Relations Board against International Brotherhood 
of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers 
o. and Helpers, Local 92, AFL-CIO. The complaint, dated 
June 5, 1957, alleged that Respondent has engaged in 
unfair labor practice within the meaning of Section 
“ 8 (b) (1) (A) and (2) of the Act. Copies of the com- i 
= plaint, the charge upon which it was based, and notice | 
of hearing thereon were duly served upon Respondent. 


= The complaint alleged specifically that Respondent had 
attempted to cause and did cause Pittsburgh Des Moines 
Steel Company, herein called the Company, to discharge 
John W. Schneider for a reason other than his failure 
to tender dues and initiation fees uniformly required and, 
more particularly, for the reason that he was a member 
e of a sister local of Respondent’s international union rather 
than of Respondent. Respondent’s duly filed answer denied 
the commission of any unfair labor practices. 


Pursuant to notice, a hearing was held at Los Angeles, 
Cailfornia on June 24 and 25, 1957, before the undersigned 
. duly designated Trial Examiner. The parties were repre- 

| sented by counsel who were afforded full opportunity to 

be heard, to examine and cross-examine witnesses and to 

_ introduce relevant evidence. At the close of the hearing 
o! the parties were given an opportunity to argue orally and 
to file briefs. Oral argument was waived and a brief has 
been received from Respondent. 


Upon the entire record in the case, and from my ob- 
servation of the witnesses, I make the following: 


10 
FINDINGS OF FACT 


I. Tse BusrineEss or THE COMPANY 


Pittsburgh Des Moines Steel Company is a Pennsylvania 
corporation whose main office and place of business is in 
Pittsburgh, Pennsylvania, where it is engaged in the busi- 
ness of selling, fabricating, erecting and installing steel. 
The Company maintains sales offices and warehouses in 
various locations in the State of California and during 
the course and operation of this business it ships steel 
products valued in excess of $50,000 per annum from these 
California warehouses to points outside that State. I 
find that the operations of the Company affect commerce 
and that it would effectuate the purposes of the Act to 
assert jurisdiction herein. 


Tl. Tue Lasor ORGANIZATION INVOLVED 


International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and Helpers, Local 92, AF'L- 
CIO, is a labor organization admitting to membership 
employees of the Company. 


Ill. Tae Unrar Lasor Practices 
A. The discharge of John W. Schneider 


1. The issue 


Schneider was discharged by the Company on or about 
January 2, 1957. The questions posed herein are (1) 
was Schneider a rank-and-file employee rather than a 
supervisor; (2) did Respondent Union cause his discharge; 
and (3) in the event the foregoing are answered in the 
affirmative, was the discharge violative of Section 8 (b) (2) 
and 1 (A) of the Act. To be considered as bearing on 
the ultimate issue is the absence of a union security clause 
in the contract between Respondent and the Company as 
well as the presence in the contract of a clause restricting 
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the employment of mechanics who fall within the terri- 
torial jurisdiction of sister locals of Respondent. 


2. Background 


The Company commenced the construction of a wind 
tunnel at El Segundo, California, in approximately March 
of 1955. The tunnel was a large one some 300 feet in 
length with a width of 80 feet at its widest point. Boiler- 
makers were the initial craft utilized and at the peak of 
construction some 35 to 40 boilermakers were employed 
on the project. At the time material herein, January 2, 
1957, the number had dropped substantially; it was var- 
iously estimated as 10 or 11 and from 6 to 10 in number. 
Although the precise date is not provided, it appears that 
the project, or at least this phase of it, was completed 
within the 2-month period preceding the instant hearing. 


Schneider was a member of a sister local of Respondent 
in Seattle, Washington, and was brought down to the proj- 
ect by Martin Groff, originally boilermaker foreman but, 
at the time material herein, superintendent of the entire 
project. He had previously worked for Groff who, as he 
testified, considered him the best mechanic he had. 
Schneider commenced work on this wind tunnel project 
in May or June of 1955 and worked steadily until his termi- 
nation on or about January 2, 1957. 


Schneider was classified as a ‘‘pusher or assistant fore- 
man.’’ His immediate superior was Foreman Schuldt 
who in turn was beneath Groff. The testimony of Groff 
is not entirely clear on the subject, but it appears that 
at one time the project had as many as four assistant 
foremen, the classification of Schneider. Groff also testi- 
fied that two or three assistant foremen were probably 
on the job at the time material herein, this total presum- 
ably including Schneider. He also referred to not cutting 
back the pay of assistant foreman, despite the reduction 
in the work force, presumably a reference to retaining 
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them at the higher rate of $3.70 per hour, although they 
had no men classified as ordinary boilermakers working 
with them, and expressed the belief that one or two journey- 
men were then working under Schneider. 


3. Contractual relationship between the parties 


Respondent Union and the Company are signatories to 
a contract dated October 3, 1956, which was in effect at the 
time material herein. This contract established a wage 
rate for boilermakers of $3.45 per hour and also provided a 
wage rate of $3.70 for ‘‘Assistant Foreman (Leadman)’’ 
and $3.95 for foremen. I assume, and there is no evidence 
to the contrary, that Schneider was paid at the rate of 
$3.70 at all times material herein. 


Rule 2 of the contract covers the ‘‘hiring of men’’ and 
Respondent is therein recognized as the bargaining repre- 
sentative for all employees performing boilermaker work. 
With respect to union security, the contract provides only 
that the employer shall notify the appropriate local union, 
i.e., the local within whose geographical jurisdiction the 
job falls, of the number of employees needed for jobs and 
that the local shall duly supply the most competent men 
available, with past work performance being the determin- 
ing factor. This rule further provides as follows: 


(c) The Contractor shall have the right to determine the 
competency and qualifications of its employees and the 
right to discharge any employee for any just and suffi- 
cient cause, provided, however, that no employee shall be 
discriminated against. 

(a) In the event the parties, subsequent to the signing 
of this agreement, are authorized under provisions of the 
Labor Management Relations Act, or it is possible by rea- 
son of an amendment or repeal thereof, to enter into an 
agreement requiring membership in the Union as a condi- 
tion of employment, or in the event it is determined by a 
final judgment of a court of competent jurisdiction that 
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such authorization is unnecessary, either party may give 
written notice to the other of its desire to reopen the pro- 
visions of this agreement affecting union security. In the 
event such notice is given the parties shall meet within 
fifteen (15) days to negotiate such union security provi- 
sions. 


I find in view of the foregoing that there is no clause in 
this contract requiring membership in Respondent as a con- 
dition of employment, as permitted by Section 8 (a) (3) of 
the Act; nor is there evidence of an understanding of this 
nature. One other section of the contract, Rule 14, is of 
interest herein; it provides as follows: 


Rule 14. TRransFrer oF EMPLOYEES F'Rom TERRITORIAL JURIS- 
DICTION OF ONE Loca UNION To ANOTHER 


Contractor will be allowed to bring in practical mechanics 
of the trade from among its regular employees on the fol- 
lowing basis: One (1) man where seven (7), or less are 
employed; two (2) where eight (8) or less than sixteen 
(16) are employed and three (3) where sixteen (16) or 
more are employed. 


As will appear, this rule played a part in the termina- 
tion of Schneider. No question is raised that Schneider 
was not a member in good standing with his home local in 
Seattle or that he failed to comply with any regulations 
of Respondent concerning transferees from sister locals. 


4. The discharge 


On the morning of January 2, 1957, Assistant Business 
Manager Harold Gillespie of Respondent Union ap- 
proached Superintendent Groff and a discussion ensued in 
the yard and thereafter in the job office which resulted in 
the termination of Schneider that evening; there is some 
conflict as to the details of this conversation. 
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Gillespie was accompanied by Job Steward Glen Naegle, 
who recalled no conversation in the yard. According to 
Groff, while they were in the yard Gillespie brought up the 
termination of several boilermakers the previous week and 
asked that two of them be restored to work. Groff re- 
fused, stating that he contemplated laying off two addi- 
tional men. Gillespie, in turn, pointed out that the Com- 
pany had two men on the payroll, Schneider and one other, 
who had been brought in from outside Respondent’s area, 
who were not members of Respondent, and who were, ac- 
cording to Groff, ‘‘members for dues only.”’ 


Gillespie brought up the language of Rule 14 claiming 
that it was a violation of the contract for the Company to 
retain these two men who belonged to the Seattle local 
because too many men from outside the area were then 
working for the Company.’ The position of Gillespie 
erystallized into a demand that two of the men laid off 
the previous week be returned to work, or else that the two 
Seattle men, one of them Schneider, be terminated. Groff 
asked what the alternative was and Gillespie replied that 
in that event there would be a picket line at the project 
on the following day.’ 





1The record does not disclose how many other employees, if any, were 
members of outside locals. As in the case of Schneider, the other Seattle 
member had been brought to the job by Groff. All other outsiders however, 
according to Gillespie, were members of sister locals. 


2Gillespie’s testimony agreed with that of Groff to the extent that he 
asked for restoration of the two men laid off the previous week; that he 
drew attention to Rule 14; that he claimed it should apply to hiring as 
well as firing; and that Groff replied that he had to lay off two more men. 
Gillespie denied that he told Groff he would shut the job down. Naegle 
also testified that Gillespie did not threaten to shut the job down, although 
his testimony was apparently directed to the immediately ensuing conversa- 
tion in the office. 

I have credited the testimony of Groff for the reasons that (1) Naegle’s 
testimony is unimpressive because his version of what was said in the office 
immediately thereafter, as set forth below, is markedly different from that 
of the other participants; (2) the testimony of Richard Belding, project 
engineer in charge of wind tunnels for the Pacific Coast and a clear and 
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At this point Groff decided to contact higher authority. 
The group entered the job office and Groff attempted to 
telephone the field superintendent; unable to do so, he did 
reach Belding. According to Belding, and I so find, Groff 
referred to the layoffs of the previous week and to his 
intent to lay off two more men, and stated that Gillespie 
had demanded that he lay off the two outside men. Groff 
explained that Gillespie was predicating his demand upon 
Rule 14 of the contract and advised Belding that he con- 
sidered the two outsiders to be two of his best men, that 
he considered it in the best interest of the job to retain his 
best men, and that he, Groff, did not feel that they should 
be terminated. 


Belding asked to speak to Gillespie. He ascertained that 
Gillespie was in fact demanding the termination of these 
two men and then asked what would happen if the Company 
did not comply. Gillespie replied, ‘‘We’ll have to pull 
the job.’’ Belding unsuccessfully argued for an interpreta- 
tion of the contract that Rule 14 applied only to hiring and 
not to firing. Belding then asked to speak to Groff and 
instructed him to lay off the two men in question.’ 


forthright credited witness whose demeanor impressed me favorably, con- 
cerning an immediately ensuing talk with Gillespie discloses an almost 
identical threat of a work stoppage; (3) the further testimony of Gillespie 
attributes to Groff the decision to sclect Schneider for discharge without a 
union demand for his selection, despite the fact that Gillespie admitted 
bringing up Rule 14, an obvious reference to Schneider, and the further fact 
that Groff considered Schneider his best and most widely skilled mechanic, 
2 man who should be retained, as he immediately thereafter told Belding; 
and (4) Project Engineer Loss, who was in the office, credibly testified 
that Gillespie stated in the office to Groff that the job would be closed down 
if Schneider were not discharged. 


3 The foregoing findings are based upon the testimony of Belding which 
is credited in full. It is corroborated by the testimony of Loss that Gillespie 
disclosed to Groff in the office, prior to the telephone call, his intent to 
close the job down if Schneider were not discharged. I do not credit the 
testimony of Gillespie that he did not tell Belding that he would close the 
job down and the testimony of Naegle that Gillespie never threatened to 
close the job down; in this respect it is interesting to note, that according 
to Naegle, ‘‘most of our beefs’’ on this occasion related to Superintendent 
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Groff unsuccessfully sought permission from Gillespie 
to keep the two men for the remainder of the week, but did 
receive permission to keep them for the remainder of the 
day. The two men, including Schneider, were discharged 
at the close of work that day. According to Gillespie, and 
there is no contrary evidence, he was motivated in this 
matter by unemployment among his members. However, 
I find that Schneider was discharged by the Company pur- 
suant to the demand of Respondent because he was a mem- 
ber of a sister local of Respondent rather than a member 
of Respondent. 

5. Conclusions 


(a) Supervisory status 


Initially presented for decision is the issue whether 
Schneider was a supervisory employee within the meaning 
of the Act and therefore, in this context, not subject to its 
protection. I have concluded, on a preponderance of the 
evidence, that this must be answered in the negative. 

It is readily apparent that Schneider was one of several 
leadmen or pushers who worked under a foreman and 
superintendent, an arrangement common to the construc- 
tion industry. According to Superintendent Groff, the job 
covered a relatively large area with the result that his 
erew of boilermakers was spread out in groups at different 
parts of the project. Although there were at the time ma- 
terial herein from six to eleven boilermakers on the job, 
according to various estimates, two or three of them in- 
cluding Schneider were classified as assistant foremen, an 
inordinately high percentage of supervisors, were they truly 
such. As shown, they were nonsalaried and received a 
twenty-five cent per hour differential above the pay of 
journeymen. 





Groff working with tools and doing the work of a journeyman, clearly not 
the subject under discussion, I also do not credit, in view of the fore- 
going, Gillespie’s testimony that Groff, after talking to Belding, said that 
he had to lay off two men and that it might as well be Schneider and the 
other outsider. Groff’s denial of this statement is credited. 





au 
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It appears that Schneider at the time of his discharge 
was in a group with one or two journeymen. He either 
worked with the men, worked by himself, or gave instruc- 
tions, presumably as the job demanded or as he saw fit. 
Job instructions were given by Superintendent Groff to the 
job foremen, who in turn passed them on to the assistant 
foremen to be relayed to the men. Schneider had no au- 
thority to hire employees and the record does not demon- 
strate that he responsibly directed employees with the use 
of independent judgment. 


One additional factor does tend to bring the case closer 
to the line. According to Superintendent Groff, Schneider 
had the power to recommend discipline or dismissal of em- 
ployees. When such recommendations were made it was 
the policy of Superintendent Groff to discuss the matter 
first with the leadman, viz. Schneider. Groff testified that 
he would not discharge a man solely because the leadman 
recommended it; that he wished to analyze the situation; 
and that on many occasions he simply rejected the recom- 
mendation. Groff elsewhere testified that he did not allow 
an assistant foreman to discharge an employee; that when 
such a request was made he, Groff, would consider the 
matter and discuss it; and that if he thought the request 
was justified he would then authorize the discharge. 


In view of the ratio of assistant foremen to employees, 
all of the foregoing, including the independent investiga- 
tion by the job superintendent of recommendations con- 
cerning discharge or discipline, is more indicative of the 
type of control exercised over less experienced employees 
by more experienced help. See Minute Maid Corp., 117 
NLRB No. 17; Bagwell Electric Steel Castings, 117 NLRB 
No. 235; and New York Shipping Association, 116 NLRB 
No. 157. It is clear that the acceptance of recommenda- 
tions on discipline and discharge here was only at the dis- 
eretion of the foreman or job superintendent. Pennsyl- 
vania Glass Sand Corp., 102 NLRB 559; Mother’s Cake 
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and Cookie Company, 105 NLRB 75; and Continental Oil 
Co., 95 NLRB 358. See also New Jersey Natural Gas Co., 
101 NLRB 251, 254; and Warren Petroleum Corp., 97 
NLRB 1458, 1460. 


As the Board stated in the New York Shipping Associa- 
tion case, supra: 


The Board has had frequent oceasion to distinguish be- 
tween straw bosses or group leaders on the one hand and 
supervisors on the other, and has found that the fact that 
straw bosses or group leaders are more experienced, re- 
ceive slightly higher pay, and transmit routine instruc- 
tions does not convert their status from employees to 
supervisors. 


In a recent decision the Court of Appeals for the Ninth 
Cireuit drew attention to the basic principle involved herein. 
N. L. R. B. v. Swift & Co., 240 F. 2d 65 (C.A. 9). The 
Court there pointed out as follows: 


Senator Flanders authored the amendment which added 
to the definition of the term ‘‘supervisor’’ the phrase ‘‘or 
responsibly to direct them.’’ Speaking generally of the 
persons §2(11) was intended to cover, he said: ‘‘Such 
men are above the grade of ‘straw bosses, lead men, set-up 
men, and other minor supervisory employees’, as enumer- 
ated in the report. Their essential managerial duties are 
best defined by the words ‘direct responsibly,’ which I am 
suggesting.’’ 2 Leg. Hist. of the L.M.R.A. 1947, p. 1303, 
93 Daily Cong. Rec. 4804 (May 7, 1947). 


The conference report on the bill stated: ‘‘The Senate 
amendment [which was adopted by the conference and 
enacted in the final bill] confined the definition of ‘super- 
visor’ to individuals generally regarded as foremen and 
persons of like or higher rank.’’ 1 Leg. Hist. of the 
L.M.R.A. 1947, p. 539 H.R. No. 510, 80th Cong., 1st Sess., 
35 (1947). 
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In view of the foregoing considerations, I conclude that 
Schneider was not a supervisor and was an employee within 
the meaning of the Act. 


(b) The merits 


I have previously found that Respondent demanded that 
the Company discharge Schneider for the reason that he 
was a member of a sister local of Respondent rather than 
a member of Respondent and that as a result he was 
discharged. 


Section 8 (b) (2) of the Act makes it an unfair labor 
practice for a labor organization to cause an employer to 
discharge an employee in violation of Section 8 (a) (3). 
The latter section, so far as here relevant, forbids all dis- 
crimination by an employer except pursuant to a lawful 
union security contract, and then only for non-payment of 
initiation fees or dues. In this case, the contract did not 
contain a union security clause. And even if it did ,the 
discharge of Schneider involved the imposition of a greater 
degree of union security than is permitted under the 
Act, because it was for a reason other than the non-pay- 
ment of dues or initiation fees. Schneider was discharged 
because he was a member of a sister local of Respondent 
and not of Respondent. That this would reasonably tend 
to encourage membership in a labor organization, viz., 
Respondent, is obvious. See N. L. R. B. v. Radio Officers’ 
Union, 347 U.S. 17. 


Respondent contends, however, that Rule 14 of the con- 
tract restricted the number of outside mechanics, i.e., non- 
members of Respondent, who could be employed by the 
Company and that the demand for the discharge of 
Schneider constituted only an attempt by the Respondent 
to compel the Company to live up to its contractual com- 
mitment. While there may be a question of contract inter- 
pretation as to whether Rule 14 applied only to hiring and 
not to firing, as contended at the time by the Company, I 
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do not reach this issue because a more basic principle is 
controlling herein. 


It is understandable that a labor organization may enter 
into contracts for the purpose of protecting job opportuni- 
ties for its members who are residents in a job area in 
preference to non-residents. But this cannot stand in a 
nation of 48 states with free movement from state to state 
of workmen who are protected by the Act which forbids all 
discrimination against employees except in certain narrow 
circumstances, viz., the non-payment of initiation fees or 
dues, and then only under a valid union shop. While the 
contract clause herein is not expressly attacked by the 
General Counsel, and on its face it does not at first blush 
appear to do violence to the public policy of the Act, the 
application of this clause under the circumstances of this 
ease inevitably does, and I so find. It is well established 
that contracts which oppugn the language or public policy 
of the Act must fall when in conflict therewith. National 
Licorice Co. v. N. L. R. B., 309 U.S. 350; J. I. Case Co. v. 
N. L. R. B., 321 U.S. 332; and N. L. R. B. v. Radio Officers’ 
Union, supra. 


Reduced to simplest terms, Schneider was discharged by 
the Company upon the demand of Respondent because he 
belonged to the wrong labor organization, i.e., one other 
than Respondent, a reason not recognized under the Act 
as a lawful reason therefor. I find therefor that Respond- 
ent Union caused the discriminatory discharge of Schnei- 
der, thereby violating Section 8 (b) (2) of the Act. I fur- 
ther find that by the foregoing conduct, Respondent has 
restrained and coerced employees in the exercise of the 
rights guaranteed by Section 7 of the Act, thereby violat- 
ing Section 8 (b) (1) (A) thereof. Local 542, Operating 
Engineers (Koppers Company), 117 NLRB No. 238. 
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IV. Tue Errect or THE Unrarm Lasor Practices Upon 
CoMMERCE 


The activities of Respondent, set forth in Section III 
above, occurring in connection with the operations of the 
Company described in Section I above, have a close, inti- 
mate and substantial relation to trade, traffic, and com- 
merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow thereof. 


V. Tae REMEDY 


Having found that Respondent has engaged in unfair 
labor practices, I shall recommend that it cease and desist 
therefrom and take certain affirmative action designed to 
effectuate the policies of the Act. 


It has been found that Respondent Union caused the 
Company to discriminate against John W. Schneider and 


it will be recommended that Respondent make him whole 
for any loss of pay suffered by reason of the discrimina- 
tion against him. It appearing that Schneider’s employ- 
ment would have ended at a later undetermined date for 
non-discriminatory reasons, reinstatement will not be rec- 
ommended. Said loss of pay, based upon earnings which 
Schneider normally would have earned from the date of 
the discrimination against him, January 2, 1957, to the date 
his employment would otherwise have terminated, less 
net earnings, shall be computed in the manner established 
by the Board in F. W. Woolworth Company, 90 NLRB 
289. See NV. L. R. B. v. Seven-Up Bottling Co., 344 U.S. 
344. 


Upon the basis of the foregoing findings of fact, and upon 
the entire record in the case, I make the following: 
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Conclusions of Law 


1. Pittsburgh Des Moines Steel Company is engaged in 
commerce within the meaning of Section 2 (6) and (7) of 
the Act. 


2. International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and Helpers, Local 92, 
AFL-CIO, is a labor organization within the meaning of 
Section 2 (5) of the Act. 


3. By causing an employer to discriminate against John 
W. Schneider in violation of Section 8 (a) (4) of the Act, 
Respondent Union has engaged in unfair labor practices 
within the meaning of Section 8 (b) (2) of the Act. 


4. By the foregoing conduct, Respondent Union has re- 
strained and coerced employees in the exercise of the rights 


guaranteed in Section 7 of the Act, thereby engaging in 


unfair labor practices within the meaning of Section 8 (b) 
(1) (A) of the Act. 


5. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law I recommend that: 


1. Respondent, International Brotherhood of Boiler- 
makers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, Local 92, AFL-CIO, its officers, representatives, 
agents, successors and assigns shall: 


(a) Cease and desist from: 


(1) Causing or attempting to cause Pittsburgh Des 
Moines Steel Company or any employer whose operations 
affect commerce, to discriminate against employees in vio- 
lation of Section 8 (a) (3) of the Act; 
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(2) Restraining or coercing employees in the right to 
refrain from engaging in the exercise of the rights guaran- 
teed by Section 7 of the Act, except to the extent that such 
right may be affected by an agreement requiring member- 
ship in a labor organization as a condition of employment, 
as authorized in Section 8 (a) (3) of the Act. 


(b) Take the following affirmative action which I find will 
effectuate the policies of the Act: 


(1) Make whole John W. Schneider for any loss of pay 
he may have suffered by reason of the discrimination 
against him in the manner set forth in the section of this 
Report entitled ‘‘The remedy’’; 

(2) Post at its business office and at all places where 
notices to members are customarily posted, in conspicu- 
ous places, copies of the notice attached hereto as Appen- 
dix A. Copies of said notice, to be furnished by the Re- 
gional Director for the Twenty-first Region shall, after 
being duly signed by Respondent Union’s representative, 
be posted by it immediately upon receipt thereof and 
maintained for sixty (60) consecutive days thereafter. 
Reasonable steps shall be taken by Respondent to insure 
that said notices are not altered, defaced, or covered by any 
other material; 

(3) Mail to the Regional Director for the Twenty-first 
Region signed copies of the notice attached hereto as 
Appendix A for posting at the construction sites of the 
Company within the jurisdiction of Respondent, the Com- 
pany willing, for sixty (60) consecutive days in places 
where notices to employees are customarily posted. Copies 
of said notice shall be furnished by said Regional Director; 

(4) Notify the Regional Director for the Twenty-first 
Region in writing within twenty (20) days from the receipt 
of this Intermediate Report and Recommended Order what 
steps it has taken to comply herewith. 


It is further recommended that unless Respondent shall 
within twenty (20) days from the date of receipt of this 
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Intermediate Report and Recommended Order notify the 
aforesaid Regional Director in writing that it will comply 
with the foregoing recommendations, the National Labor 
Relations Board issue an order requiring it to take the 
aforesaid action. 


Dated this 18th day of July 1957. 
Martin S. BENNETT 


Martin S. Bennett 
Trial Examiner 


IR-(SF)-476 
APPENDIX A 


NOTICE 


To Aut Empioyees or PirtssurcH Des Mornes STEEL 
Company anp TO Att MeEmBers oF INTERNATIONAL 
BROTHERHOOD OF BOILERMAKERS, [Ron Sure Bumpers, 
BLACKSMITHS, Forcers anD HeELPers, Locau 92, AFL- 


CIO 


PURSUANT TO 
THE RECOMMENDATIONS OF a TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify you that: 


We Will Not cause or attempt to cause Pittsburgh Des 
Moines Steel Company or any other employer whose 
operations affect commerce to discriminate against any 
employee in violation of Section 8 (a) (3) of the Act. 


We Will Not restrain or coerce employees in the right 
to refrain from engaging in the exercise of the rights 
guaranteed by Section 7 of the Act, except to the ex- 
tent that such right may be affected by an agreement 
executed in conformity with Section 8 (a) (3) of the 
Act. 
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We Will make whole John W. Schneider for any loss 
of pay suffered as a result of the discrimination 
against him. 
INTERNATIONAL BROTHERHOOD OF 
BorERMAKERS, [ron SHie BuILDERs, 
BLACKSMITHS, FoRGERS AND HELPERS, 
Loca 92, AFL-CIO 
(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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TRANSCRIPT OF TESTIMONY 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Twenty-First Region 
Case No. 21-CB-878 
In the Matter of: 


INTERNATIONAL BroTHERHOOD OF BoILERMAKERS, Iron SuHIP 
Burpers, BLacKSMITHS, ForcERs anp HeEtpers, Locau 
92, AFL-CIO, Respondent, 
and 
JoHN W. ScHnemper, an Individual, Charging Party. 
111 West Seventh Street, 


Los Angeles, California, 
Monday, June 24, 1957. 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10:00 o’clock, a.m. 


Before: 
Martin S. Bennett, Trial Examiner. 
Appearances: 


Paul BE. Weil, Esq., 111 West Seventh Street, Los An- 
geles, California, appearing on behalf of the General 
Counsel of the National Labor Relations Board. 


Garrett & Richman By: Lionel Richman, Esq., 1250 
Wilshire Boulevard, Los Angeles, California, appear- 
ing on behalf of the Respondent. 


* * * * * * 


PROCEEDINGS 


Trial Examiner Bennett: The hearing will be in order. 

This is a formal hearing before the National Labor Re- 
lations Board in the matter of International Brotherhood 
of Boilermakers, Local 92, Case No. 21-CB-878. 
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The Trial Examiner conducting the hearing is Martin 
S. Bennett. 

I will ask counsel to state their appearances for the reec- 
ord. For the General Counsel? 

Mr. Weil: Paul E. Weil, counsel for the General Coun- 
sel National Labor Relations Board. 

Trial Examiner: For the Respondent? 

Mr. Richman: Garrett and Richman by Lionel Richman, 
1250 Wilshire Boulevard, Los Angles 17, California, at- 
torneys for Local 92. 

Trial Examiner: The official reporter makes the only of- 
ficial transcript of these proceedings and all citations in 
briefs and arguments must refer to the official record. The 
Board will not certify any other transcript other than the 
official transcript for use in any court litigation. 

All matter that is spoken in the hearing room while the 
hearing is in session is recorded by the official reporter 
unless I specifically direct off-the-record discussion. An 
automatic exception will be allowed to all adverse rulings, 

and upon appropriate order an objection and excep- 
4 tion will be permitted to stand to an entire line of 
questioning. 

All exhibits offered in evidence shall be in duplicate 
and it will be the responsibility of the party offering the 
exhibit to submit a copy before the close of the hearing. 

The parties shall be entitled to a reasonable period at 
the close of the hearing for oral argument which shall 
be included in the stenographic transcript. The parties 
shall also be entitled to file briefs or proposed findings and 
conclusions or both. I shall, before the close of the hear- 
ing, fix the time of such filing. 

I will now ask the reporter to take down everything that 
is stated here unless I specifically direct we go off the 
record. 

Will you proceed, Mr. Weil? 

Mr. Weil: Mr. Examiner, I would like to introduce Gen- 
eral Counsel’s Exhibit No. 1, which are the formal papers 
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in this proceeding, and to move for their admission. They 
consist of the following documents: 

General Counsel’s Exhibit No. 1-A, the Charge against 
International Brotherhood of Boilermakers, Local 92, filed 
the 19th day of February, 1957, signed by John W. 
Schneider, an individual. 

General Counsel’s Exhibit No. 1-B, the Affidavit of Serv- 
ice of the initial C letter and copy of the Charge dated 

February 20, 1957, and bearing a registered return 
3 receipt. 

General Counsel’s Exhibit No. 1-C, the Complaint 
in the instant proceedings signed on the 5th day of June, 
1957, by Henry W. Becker, Regional Director. 

General Counsel’s Exhibit 1-D, the Notice of Hearing 
in the instant proceeding, noticing this hearing for the 24th 
day of June at this time and place, signed by Henry W. 
Becker, Regional Director, and dated the 5th day of June, 
1957. 

General Counsel’s Exhibit No. 1-E, the Affidavit of Serv- 
ice of the Notice of Hearing, Complaint, and Copy of 
Charge, mailed June 5, 1957, and bearing registered return 
receipts. 

General Counsel’s Exhibit No. 1-F, the Answer to the 
Complaint filed on the 6th day of June, 1957 by Lewis Gar- 
rett and Lionel Richman by Lionel Richman, attorneys 
for the Respondent. 

I move for the admission of General Counsel’s 1 at this 
time. 

Trial Examiner: They may be received. 


(Thereupon the documents above-referred to were 
marked General Counsel’s Exhibits Nos. 1-A through 1-F 
and were received in evidence.) 


Trial Examiner: We will take a five-minute recess 
while I look over the Pleadings. 


(Short recess taken.) 
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Trial Examiner: On the record. 
6 I would like to ask Mr. Weil this: As I read the 
Complaint you are attacking the discharge of one 
named employee. I gather that you are not attacking any 
contractor or anything of that sort. 

Mr. Weil: That is correct. 

Trial Examiner: All right. Will you proceed? 

Mr. Weil: Mr. Examiner, you will note that paragraphs 
1, 2 and 3 are admitted by silence in the Respondent’s An- 
swer; therefore, I will go directly to the matter of the ac- 
tions complained of. 

Trial Examiner: Your point is that they do not con- 
trovert it in the Answer? 

Mr. Weil: That is correct. 

Mr. Richman: We strongly suspect that the employer 
affects the free flow of commerce. 

Trial Examiner: All right. 

Mr. Weil: I would like to call Mr. Groff, please. 


Martin Groff 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Weil: 


Q. Mr. Groff, are you employed by Pittsburgh-Des 
Moines Steel Company? A. Yes, I am. 
7 Q. In what capacity? A. Well, I was foreman, 
superintendent; different classifications. 
Trial Examiner: Would you give the reporter your 
full name and address? 
The Witness: It is Martin Groff, G-r-o-f-f. 621 Erie, 
apartment 2, Inglewood. 
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By Mr. Weil: 

Q. Were you concerned in any way with a job at the 
Pittsburgh-Des Moines Steel Company in El Segundo re- 
cently? A. Yes, I was. 

Q. Will you tell us what that job was? A. It was the 
erection of a wind tunnel. 

Q. What was your position on that job? A. I was, at 
the beginning of the job I was foreman, and at the close 
I was superintendent on the job. 

Q. Do you know John Schneider? <A. Yes, I do. 

Q. Where did you first know Mr. Schneider? A. In 
Washington. 

Q. The State of Washington? A. Yes. 

Q. Was Mr. Schneider employed by you in Washington? 
A. That’s where I met him, was at that time. 

Q. When you opened the job in El Segundo did 
8 you cause Mr. Schneider to be employed there? A. 
Yes. I asked for him. 

Trial Examiner: You say you asked for him? 

The Witness: Yes. I had him transferred. Maybe this 
is in order, and maybe it isn’t, but anyway, he had worked 
for me before so I had him cleared through the union to 
go to work on that job. 

Mr. Richman: I move to strike the latter part of the 
answer as not responsive; conclusion. 

Trial Examiner: That portion of the answer, ‘‘I had 
him cleared through the union,’’ may be stricken. 

Could we have the dates as to when the job got started? 

Mr. Weil: Yes. 

Q. When did that job open, Mr. Groff? <A. Well, I 
couldn’t tell now. Maybe some of these others could. I 
didn’t keep a record of that. 

Trial Examiner: Roughly. 


By Mr. Weil: 
Q. Yes, roughly. A. Roughly, I’d say the first of March, 
and I think, roughly, he came in some time in May. Now, 
I could be off. 
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Q. Of what year? A. I believe—let’s see, that would 
be two years ago, two years and a half, I believe it would 
be ’55. I’m not sure. I think it started about the first 

part of March in ’55, somewhere around there. 
9 Trial Examiner: It started around the first of 
March in 755 and he came in there in May? 

The Witness: Either May or June. Now, I’m not sure. 

I don’t keep any record of that at all. 


By Mr. Weil: 


Q. Did Mr. Schneider work under your supervision? A. 
Yes, he did. 

Q. How long did Mr. Schneider work there? A. Oh, I’d 
say I believe about a year and a half, somewhere around 
there; maybe a little more, one way or the other. Like 
I say, I don’t keep no dates on it. 

Trial Examiner: What did he do? 

The Witness: He was what we call a pusher or assistant 
foreman. 


By Mr. Weil: 


Q. What were his duties as assistant foreman or pusher? 
A. Well, he was, he could give orders to the men or he 
could work with the tools; such as that. 

Q. What sort of work with the tools? A. Well, any- 
thing, I’d say, that the boilermaker’s allowed to do. He’s 
allowed to chip, grind, weld, fit steel or erect, rig. 

Q. What did the job consist of doing? What sort of 
erection did you have? A. Well, steel erection. It’s all 

steel erection. 
10 Q. Did you erect boilers or tanks? A. No, wind 
tunnel. 

Q. What does a wind tunnel consist of? A. Well, I’d 
eall it a steel tube. And then also we had some steel 
spheres there which is a pressure vessel. There’s eight 
of those. And some ducting. 
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Trial Examiner: Were you foreman of the boiler- 
makers or foreman of the whole job? 

The Witness: When the boilermakers started we had 
nothing but boilermakers on there, and then I was fore- 
man as long as we had boilermakers on there, and then 
afterwards we had the craft and I was superintendent 
afterwards. 

The fact being—I might clear this a little bit— 

Trial Examiner: All right. 

The Witness: I cleared myself in as a foreman and then 
there was objection later to me of being over boilermakers 
as a foreman and then the other crafts coming in. So 
then I. was strictly a superintendent. That came up 
through the union. I think Mr. Gillespie can verify to that, 
there was a complaint about me— 

Trial Examiner: No, you have answered it. 

The Witness: Okay. 

Trial Examiner: How many boilermakers were there on 
the job? 

The Witness: Oh, at the peak I’d say probably 
11 between 35 and 40. 


By Mr. Weil: 


Q. How many were there in the beginning? How many 
did you start with? A. Oh, I’d say probably the first day 
there was—now, can [I make a correction in here? Now, 
there was a rig put up there before I started on that, a 
little earlier, in either maybe February or March, and at 
the time I took over I don’t remember whether there was 
four or five or six or seven men. But there had been about 
eight or nine men previous to that. 

Trial Examiner: Did the number gradually increase 
after you came in there? 

The Witness: Yes, that’s right. 

Trial Examiner: And then it went up to 35 or so? 

The Witness: I’d say approximately 35. 
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By Mr. Weil: 


Q. How soon did it reach that peak? A. Oh, I’d just 
say offhand, probably six months, but I’m not— 

Q. How long did you maintain the job at that peak? How 
long did you keep that many men on? A. I’d say from 
that time it probably graduated down a little. 

Q. By January of 1957 how many men did you have, if 
you recall? A. Oh, I’d say in the early part of January— 
I don’t know; I’d say offhand maybe ten men, maybe 

eleven. I don’t know, its pretty hard to re- 
12 member. 
Q. Now, did you lay off Mr. Schneider? A. Yes, 
I laid him off; yes. 

Q. Will you tell us why? A. Well— 

Mr. Richman: If your Honor please, I am going to move 
to strike that question as calling for a conclusion. 

Trial Examiner: About laying him off? 

Mr. Richman: About why. I think that is the essence 
of the entire charge and should be adduced by evidence 
rather than by a conclusion. 

Trial Examiner: Let’s have the witness tell us the cir- 
cumstances, as briefly as possible, that led up to what he 
terms the layoff. 

The Witness: Well, on the morning—I just can’t, I 
won’t give you the date, I don’t know it, but I’ll say the 
day that Schneider was laid off Mr. Gillespie came out 
there in the forenoon— 


By Mr. Weil: 


Q. Who is Mr. Gillespie? A. The gentleman sitting 
there (indicating). 

Q. All right. I mean, what is his position? 

Mr. Richman: I will stipulate that Harold W. Gillespie 
is assistant business manager of the Respondent. 

Mr. Weil: All right. 

A. —eontacted me about, in the forenoon anyway, 

13 and told me he wanted to talk to me. 
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Trial Examiner: Tell us what you said and what he said. 

The Witness: He told me I would have to replace two 
men on the job that previously I had laid off, I believe the 
week before, or lay this man off. And I told him that I 
didn’t want to replace anybody; that I was going to—had 
planned on laying off a couple more men. And he said that 
I would have to lay off Schneider and the two men [I laid 
off. 

By Mr. Weil: 


Q. Who was the other man you laid off? A. Stevens. 

Trial Examiner: I don’t know if I follow this sequence. 
Would you mind going over it again? 

Mr. Weil: Yes. 

Q. When Mr. Gillespie first spoke to you what did he 
say? A. He told me that I had more men; that these men 
was brought in from the outside area; that they were not 
members of this local, they was members for dues only. 

Trial Examiner: To whom did he refer? 

Mr. Weil: Did he name the two men? 

Trial Examiner: Who did he mean by these two men? 
Did he say? 

The Witness: Well, this man Schneider that was laid off. 

Trial Examiner: And the other man? 
14 The Witness: Well, yes, there was another man 
at the same time. 

Mr. Richman: If your Honor please, I don’t think the 
witness has answered the question, ‘‘Did he name him by 
name.’’ 

Trial Examiner: Did he name the other man? 

Mr. Richman: Or Schneider? 

The ‘Witness: Well, he named Schneider. The other 
man was named, too, but anyway, maybe I’ll get this— 


By Mr. Weil: 
Q. Did he name Schneider? Did he say, ‘‘You have 


to’”’-— A. Yes. He said I would have to lay Schneider off. 
Trial Examiner: Did he say why? 
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The Witness: Or hire two men back. Now, that’s it. 
And I said I couldn’t, didn’t want to hire any men back 
due to the fact that I was going to have to lay off more 
men anyway. 

Trial Examiner: If I follow you correctly, he wanted 
you to lay off Schneider and this other man, or else hire 
two more men? 

The Witness: Right. 

Trial Examiner: Did he say why? 

The Witness: Yes. He said it was a violation of the 
contract. 

Trial Examiner: Did he say why? 
15 The Witness: Yes. Because of the number of 
men now that we have on the job. According to 
his interpretation that I had—that the company had 
violated the contract by bringing in too many men. 

Trial Examiner: You said something before about men 
from the outside. 

The Witness: Well, these men had belonged previously 
to the Seattle Local when they was transferred in. 

Trial Examiner: Seattle Local of the Boilermakers? 

The Witness: Yes. 


By Mr. Weil: 


Q. Did you bring these two men in from the Seattle 
Local? A. I requested them coming in, yes. 

Q. Did you bring them down from Seattle? A. Yes. I 
paid their transportation down and their mileage also, if 
that’s to be in the record. 

Q. Was there anyone else present when Mr. Gillespie 
spoke to you? A. Well, I don’t know as there was then. 
There was later on in the conversation, if you want me 
to go further on that. 

Q. Yes, would you tell us the rest? A. After that I 
asked him what would happen if I didn’t lay Schneider 
off, and he said IJ would have a picket line the next day. 

And I said, ‘‘Well, in that case, let’s go in and 
16 eall my office to see what I’m to do.”’ 
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So we went into the office and I made a phone call. 
I called for Mr. Sharp and Mr. Sharp wasn’t in, so I talked 
to Mr. Belding. 

Q. Who is Mr. Sharp? A. He’s the field superintendent 
which usually handles our field job, but Mr. Sharp was 
not in the office that day so we talked to Mr. Belding. 

Q. Who is Mr. Belding? A. The gentleman sitting— 

Q. I mean, what is his position with the company? A. 
He’s in charge of the—he’s project engineer, I guess you’d 
call it, on wind tunnels, or something of that title. I don’t 
know just what you’d call the title. 

Trial Examiner: Were you superintendent at that time? 

The Witness: Yes. And so— 

Trial Examiner: Incidentally, let me ask you this: You 
were superintendent at that time. Was there a foreman 
on the job at that time? 

The Witness: Yes, there was. 

Trial Examiner: Who was he? 

The Witness: Alvin C. Schuldt. 

Trial Examiner: Was he just the foreman over boiler- 
makers, or over everyone? 

The Witness: Just over boilermakers. 
17 Trial Examiner: Next question. 


By Mr. Weil: 


Q. You were telling us that you walked into the office 
with Mr. Gillespie. What happened then? A. Well, I 
made the phone call then and then I talked to Mr. Belding 
and he asked me what the situation was. 

Mr. Richman: Now, if your Honor please, insofar as 
the phone call is concerned I will object to anything that 
took place from the other end of the phone. As to what 
was said by this witness on the telephone we have no 
objection as it was made in the presence of Mr. Gillespie. 


By Mr. Weil: 


Q. Did you— 
Mr. Richman: I will withdraw my objection. 
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Trial Examiner: I will permit him to testify as to the 
conversation he had with Belding, and what Belding said 
to him. 

The Witness: Well, I asked Mr. Belding what I should 
do in that case and I told him that they said they would 
have a picket line up the next day. And he said, in that 
ease, he said, ‘‘Let me talk to Mr. Gillespie.’? So Mr. 
Gillespie talked to Mr. Belding and after this conversa- 
tion was over with then I talked to Mr. Belding again and 
Mr. Belding told me that the way it looked I would have 
to lay Schneider off to avoid the picket line. 


By Mr. Weil: 


Q. Did you have any further talk after that with Mr. 
Gillespie? A. Well, yes. As we went out the 

18 door, as we started to go out of the building I asked 
him if I could keep the men until the end of the 
week, and he said, ‘‘No.’’ So I said, ‘‘Can I keep them 
until tonight?’’ He said, ‘‘Yes,’’ but I would have to lay 


them off that evening. And that’s the end of our con- 
versation from then on. 

Q. Did you thereafter lay off Mr. Schneider? <A. Yes, 
I did that evening. 

Q. Now, you said somebody else was present during 
the latter part of this conversation. Who was that? A. 
Mr. Loss was. 

Q. What is Mr. Loss’ position with the company? 
A. He’s a project engineer also. 

Trial Examiner: How do you spell his name? 

The Witness: It’s L-o-s-s. 

Trial Examiner: What part of the conversation was he 
present for? 

The Witness: Well, I believe he was there for all of it 
because he sat in the chair. I would say he was there 
through the whole conversation. 

Trial Examiner: You mean the conversation with 
Belding? 
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The. Witness: Yes; on the phone, yes, and also Mr. 
Gillespie’s conversation. 


By Mr. Weil: 


Q. Did the conversation with Mr. Gillespie originally 
take place in your office? A. No, it was outside. 
19 Q. Then was Mr. Loss present during that part 
of the conversation? A. No, he was not. 

Q. So he was present only during the conversation in 
your office, is that correct? A. Right. Now, wait a 
minute. Now, maybe I should bring something else in 
here. I believe that there was a fellow by the name of 
Glenn Neagle that was present in this, too. 

Trial Examiner: How do you spell his name? 

The Witness: N-e-a-g-l-e, I believe that’s the way he 
spells it. 

Trial Examiner: Who was he? 

The Witness: He was the union steward on the job at 
the time. Now, I won’t, I won’t say that he was present 
after we had the conversation outside, but there is a 
possibility that he was because I just don’t remember on 
that. 

Trial Examiner: You think he may have been present 
before you went into the office to make the phone call? 

The Witness: Yes, right. But I don’t say that he was 
present all the time we had the conversation. 


By Mr. Weil: 


Q. During your conversation with Mr. Gillespie you 
spoke of a contract. Did you refer to any particular 
20 part of that contract? A. Yes. There’s a certain 
particular part in there that says, for instance, 
when you start a job. Now, I think I’m correct on this, 
that— 
Q. Just a minute. 
Could you mark this as General Counsel’s 2 for 
identification? 
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(Thereupon the document above-referred to was marked 
General Counsel’s Exhibit No. 2 for identification.) 


By Mr. Weil: 


Q. I am showing you what has been marked as General 
Counsel’s 2 for identification. I will ask you if that is 
the contract that you had reference to, or a copy of the 
contract. A. This is a copy of the contract, yes, but 
there’s a paragraph in there, I don’t know whether I’m 
allowed to— 

Q. Well, first, I want to identify if that is the contract 
you are speaking of. A. Yes, this is the contract; yes. 

Mr. Weil: I would like to offer this contract in evidence 
as General Counsel’s Exhibit No. 2. 

Mr. Richman: No objection. 

Trial Examiner: It is received. 


(The document heretofore marked General Counsel’s 
Exhibit No. 2 for identification was received in evidence.) 


Trial Examiner: This is an International Contract I 
notice. 
21 Mr. Richman: Yes, sir. 


By Mr. Weil: 

Q. Iam showing you General Counsel’s Exhibit 2. What 
particular part of it did you refer to in your conversation 
with Mr. Gillespie? A. Well, there’s a part in there— 

Q. Would you find it and identify it by number, if you 
can? A. (No response.) 

Q. May I direct your attention to Rule 2, subparagraph 
(c), and Rule 14 and ask you if those are the portions that 
you are looking for. <A. I still don’t see it. I don’t have 
my glasses with me. I know it’s in here. 

Trial Examiner: Can you read them? 

The Witness: I can read one of them, I ean read it if 
I locate it all right because I know it’s in here. 

Trial Examiner: He suggested that you look at Rule 14 
and Rule 2(¢)— 
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The Witness: Do you know what page that’s on? 

Trial Examiner: —and then tell us whether those are 
the sections you have in mind. 

The Witness: What page is that on? 

Trial Examiner: Perhaps if you pointed them out to 
him, Mr. Weil—he is having difficulty reading it. 


By Mr. Weil: 


Q. Here is 14. A. Oh, yes. Now, what was your 
question on this now? 
Trial Examiner: He wants you to read it to your- 
self and then tell us if that is what you have in 
mind. 
The Witness: Yes. 


By Mr. Weil: 


Q. Did you have discussion about that? A. Yes, we did. 
Q. What was the discussion you had about that? A. 
Well, he thought we was in violation of the contract and 


we should—this is the way you hire them, and he thought 
that was the way we should lay off, on the same basis. 

Trial Examiner: The record may indicate that the 
witness did designate Rule 14 of the contract. 


By Mr. Weil: 


Q. Was there any further discussion? Was there 
any discussion about that? A. Well, just due to the fact 
that he thought that I should lay off— 

Q. What did he say? Not what he thought. A. Well, 
I would have to lay these men off; that I was in violation 
of the contract if I didn’t lay them off. 

Q. Did he say that you were in violation of that rule, 
Rule 14? A. Yes, if I didn’t lay the men off. 

Q. Did you have any discussion about Rule 2(¢c), which 
I am pointing out to you? A. I don’t believe we did. I 

think we had—I’d say no, I don’t believe we did. 
23 Q. Do you recall having any discussion about any 
other portion of the contract? A. Not knowingly 
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I don’t. I might could be reminded of it, but not offhand. 
I’d say no. 

Q. Was Mr. Schneider a competent, qualified workman? 
A. Yes, I’d say he was. 

Q. Was he as competent and qualified as the other men 
on the job, in your opinion? A. Well, I’d say he was 
tops; excellent, in other words. 

Q. You would say that he was more competent? 

Mr. Richman: If your Honor, please, I am going to 
object to the question as being incompetent, irrelevant and 
immaterial. This is not an action alleging a breach of 
contract where this sort of testimony would be relevant. 

Trial Examiner: I will take the answer to the question. 


By Mr. Weil: 


Q. Would you say he was more competent than the other 
employees? A. Well, I’d say he had a—maybe to make this 
clearer, in certain fields he was. Now, we have what we 
call welders in the boilermaker trade, maybe that’s all the 
man can do, see? Maybe I should—I think I’m in order 
here. Maybe another man he chips and he’s what they call 
a chipper. 

But this man could weld, chip, do anything we had in 
the trade, see? That’s the reason I—as far as him maybe 

being a better welder than any other man I wouldn’t 
24 say that. But all around I would say he’s a better 

mechanic than any I had on the job. I don’t mean 
to belittle any other man. I’m just saying through 
capacity he had a wider range than any other man I had 
on the job. 

Trial Examiner: Let’s have another question. 

Mr. Weil: I have no further questions of this witness. 


Cross-Examination 
Questions by Mr. Richman: 


Q. Mr. Groff, how many men were on the job in 
December of 1956? A. Well, I couldn’t tell you unless I’d 
go back and look on the record. 
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Q. At the time that you had this conversation with Mr. 
Gillespie that you related how many men did you have 
on the job? A. Well, the nearest I could give you would 
be between 6 and 10. That would be as near as I could 
come. 

Trial Examiner: Those are boilermakers? 

The Witness: Right; boilermakers, right. 

Trial Examiner: Can counsel agree as to the last date 
Schneider worked for the company? 

Mr. Richman: If we can see some evidence we will be 
glad to stipulate to it. 

Trial Examiner: I am just thinking it lends itself to 

stipulation. JI assume there will be no conflict as 
25 to the last date. 
Mr. Richman: We have no information as to his 
last date. 
Trial Examiner: All right. 
Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 

As I understand it, counsel are willing to stipulate that 
January 2nd was the last day that Schneider worked for 
the company. 

Mr. Richman: Might I suggest, sir, that that stipulation 
be limited to this extent: In the event the Board should 
find some remedial order necessary that we are not bound 
by that stipulation insofar as any calculations are con- 
cerned if it turns out not to be the exact date. 

Trial Examiner: I assume that if other evidence is 
adduced as to the date before me. In any event, I will 
entertain it. 

Mr. Richman: Very well. Then we will so stipulate. 

Trial Examiner: Mr. Weil? 

Mr. Weil: We will so stipulate. 

Trial Examiner: Next question. 
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By Mr. Richman: 


Q. Now, what were Mr. Schneider’s duties as assistant 

foreman? A. Well, he was allowed to give men— 

26 to work with the men, or to give orders, or work 
by himself. 

Q. How many men did he have working under him? 
A. Oh, at that time I don’t know. He may have had one, 
may have had—like I said, when you’re assistant foreman 
you’re—I think at that time probably two, that’s all; 
maybe two or three foremen on the job, or assistant fore- 
men. 

Trial Examiner: I thought you said there were six to 
ten boilermakers on the job. 

The Witness: I said there may have been two or three, 
but if there was six or ten you can have one man and 
a pusher over them, or the pusher can work alone. Does 
that bring that out clear? 

Trial Examiner: Next question. 


By Mr. Richman: 


Q. As an assistant foreman did Mr. Schneider have the 
power to recommend discipline of any employee under 
him to you? A. Yes. 

Q. Did he have the power to recommend dismissal to 
you? A. Yes. 

Q. And you customarily followed the recommendations 
of your assistant foreman? <A. Well, maybe I ought to 
bring this out. I don’t know whether this is right or not. 
But if a man come up to me and wanted to discharge a 
man my policy is first, we talk things over, and 

many and many a time I[ say, ‘‘No, let’s don’t. 
27 Let’s keep him a few days. Maybe we can put him 
some place else,’? and maybe later on we do. But 
I couldn’t say that just because the man came up that 
we would discharge him. I don’t mean it in that words. 

Q. You say at the time of this incident there were six 

to ten boilermakers on the job? <A. Yes, sir. 
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Q. When was the last time you laid boilermakers off 
before this incident? A. The week before, I believe. 

Q. How many had you laid off? A. I believe it was 
three. 

Q. Prior to those three how many had you laid off? 
A. Oh, I wouldn’t have any idea. 

Q. Was the job tapering off at the time? A. Yes. 

Trial Examiner: Is the job over now? 

The Witness: Yes, it is; unless something comes up 
that we’re not looking forward to, it is. 


By Mr. Richman: 


Q. How many boilermakers were you planning to lay off 
that week? A. I figured on two. 
Q. Do you recall when the job was completed? A. Well, 
they could tell you better than I. I mean, somebody 
from the office could tell you better than I. 
28 I couldn’t give you a date on it and be truthful. 
Q. At the time of your conversation with Mr. 


Gillespie, before you went into the office, was that the 
conversation in which Neagle was present? A. Yes, and 
I wouldn’t say that he wasn’t present in the office. Now, 
I could be—I just don’t remember for sure. I wouldn’t 
tell you he wasn’t or— 

Q. At least he was present out in the field? A. Yes, he 
was. 

Q. At that time did Mr. Gillespie ask you to hire back 
the two men you had laid off? A. Yes. Well, I’ll put it 
this way: He told me I could keep the men [I had if I 
would hire two men back. 

Trial Examiner: You said you were considering laying 
off two more men. 

The Witness: Yes. 

Trial Examiner: Was Schneider one of them? 

The Witness: No, he was not. 

Trial Examiner: Two men in addition to the men who 
had been laid off the week before? 
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The Witness: Right. 
By Mr. Richman: 


Q. When you had your conversation with Mr. Belding is 

it not true that you told Mr. Belding that you did not feel 

it was necessary to hire back two men? A. Right. 

29 Q. And is it not true that you told him that you 

had to lay two more men off? A. That I figured on 

laying two more men off; I would lay two more men off, 
right. 

Q. And did you not say that, ‘‘They might as well be 
Schneider and Stevens,’’ naming them by name? A. No, 
I did not. 

Mr. Richman: I have nothing further, your Honor. 


Redirect Examination 
Questions by Mr. Weil: 


Q. Who was the foreman at the time of the layoff? 
A. Alvin C. Schuldt. 

Q. Schuldt. 

Trial Examiner: Was he the only foreman? 

The Witness: He’s the only foreman, yes. Anybody else 
was assistant foreman. 

I might make it clearer, I think. At one time practically 
every man was assistant foreman on the job, I believe, 
when I got down to him, because I just never cut their 
salary back when they was on there. If a man was a 
foreman, why, he stayed that way. The reason I say 
this, it may seem funny that you’d have five men, one 
foreman and four assistant foremen, but that’s the reason 
it was that way. 

Trial Examiner: Does the assistant foreman get 
30 more than the journeyman? 
The Witness: Yes. 

Trial Examiner: How many assistant foremen were 

there at the time of Schneider’s termination? 
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The Witness: Well, I wouldn’t know that unless I went 
back and looked at the record of the men that was working 
for me at that time. 


By Mr. Weil: 


Q. Was the other man terminated also an assistant 
foreman? A. I couldn’t even tell you that for sure. I don’t 
believe so, but I wouldn’t say for sure. 

Q. When Schneider was originally hired was he hired 
as an assistant foreman? A. Yes. 

Q. How did you give orders to the men? Did you give 
them directly? A. At the last I gave them to my foreman 
and the foreman gave them to the men. 

Q. Did the foreman, do you know, give his orders 
through the assistant foreman? A. Yes, usually he does. 

Q. Is it correct to say then that you would give your 
orders to the foreman and he would give them to the 
assistant foreman, and the assistant foreman would give 

them to the men, if any, working under him? 
31 A. That’s right. 
Q. Did the assistant foreman ever hire anybody? 
A. No. 

Q. And ever fire anybody? A. I would say he’s allowed 
to recommend a discharge of a man, but personally, like I 
mentioned to you a while ago, I don’t think that—this is 
my own opinion now, I don’t know how others do it, but 
this is the way I have worked it. I’ll tell you how I have 
worked it. 

Trial Examiner: We are interested in the way you 
worked it. 

The Witness: Yes. I never allowed an assistant fore- 
man to come in and say, ‘‘Fire that man,’’ because I don’t 
think—in my way of handling the job, I don’t think that 
is right. 


By Mr. Weil: 


Q:. What would you do if an assistant foreman did ask 
you to fire somebody? <A. I’d just think it over. I’d go 
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out and talk it over. If I thought the man was right, the 
cause was just, then I would let him fire him. 

Trial Examiner: You said that at times you had a lot 
of assistant foremen. Can you tell us how that was or 
why that was? 

The Witness: Well, as you go along and—I’ll say you 

got a welder out here, maybe you have two; we’ll 
32 say you got three or four men aworking in a place, 

my idea is to always have one man out of that three 
or four, whatever it is, that has authority to tell the other 
men what to do. I think it’s better for the job and it saves 
somebody—well, maybe there’s no need of going any 
farther. In other words, there can be little arguments 
come up and if one man has authority he eliminates it. 

Trial Examiner: Then you try to—and you correct me 
if I am wrong—you try to have one assistant foreman for 
every three or four men? 

The Witness: Not necessarily, not always. I’d say if 
there was ten men out working and one man could super- 
vise, I’d say one is enough. But on a job like that—it 
was quite a large job—and maybe you have three men 
working down at one place and four in another place and 
five off some place else, it’s impossible for one man to do 
his duty right and fair. 

Trial Examiner: You had boilermakers working in 
different areas, is that it? 

The Witness: Right, right. 


By Mr. Weil: 


Q. How extensive was the area that this job covered? 
A. Oh, I don’t know. I’d say, just guessing offhand, prob- 
ably 300 feet long. 
33 Q. How wide? <A. Oh, the widest spot would be 
probably 80 feet, probably. 
Mr. Weil: I have nothing further of this witness. 
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Recross Examination 
Questions by Mr. Richman: 


Q. You say that after you got a request from the 
assistant foreman to discharge a man you would look into 
it yourself? A. Right. 

Q. And if the cause was just you would allow him to 
fire him, is that correct? A. Well, that word ‘‘fire’’ I don’t 
like used. We usually say layoff or reduction of force. 

Q. You would then allow the assistant foreman to lay 
off or reduce the force by one? A. Yes. 

Mr. Richman: I have nothing further. 

Mr. Weil: I have nothing further. 

Trial Examiner: You are excused. That is all. 


(Witness excused.) 
Mr. Weil: Mr. Loss, please. 


Edward J. Loss, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


34 Direct Examination 
Questions by Mr. Weil: 


Q.' Would you give us your full name? A. Edward J. 
Loss, L-o-s-s. 

Q. And your address, please? A. 7156 Ramsgate, 
Los Angeles 45. 

Q. Are you employed by the Pittsburgh-Des Moines 
Steel Company? A. Yes, I am. 

Q. What is your position? A. Presently I am the project 
engineer on the wind tunnel job at El Segundo. 

Trial Examiner: The what job? 

The Witness: This wind tunnel. 


a 
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By Mr. Weil: 


Q. Were you present during the testimony of Mr. Groff 
just now? A. I was in the office at the time of the con- 
versation. 

Q. Now, I mean just now, the testimony just now. A. 
Oh, yes. 

Q. You were present and heard him testify concerning 
a conversation with Mr. Gillespie? A. Yes. 

Q. Were you present during that conversation or any 

part of it? A. Yes, I was present in the office at 
30 the time of the conversation, in the office. 

Q. Will you tell us, was there anyone else present 
that you recall, other than yourself and Mr. Gillespie and 
Mr. Groff? <A. Yes, I am certain that Mr. Neagle was 
there, Mr. Schuldt the foreman was there, Mr. Gillespie, 
Mr. Groff, and I can’t recall for certain, but I believe Mr. 
Schneider was summoned toward the end of the discussion. 

Q. All right. Will you tell us, as well as you ean recall, 
all of the discussion that you heard? A. Well, I was 
working at the desk and, as I say, what I heard was the 
conversation when it came to the point that I became 
interested in it. I recall Mr. Gillespie and Mr. Groff dis- 
cussing the situation that Mr. Groff pointed out and Mr. 
Gillespie stating that he would require Mr. Schneider to 
be discharged; that if he didn’t, he would close the job 
down, and the final statement that he be dismissed at 5:00 
o’clock that evening; that ‘‘This will be his last day.’’ 

Q. Do you recall anything further of the conversation? 
A. Not specifically. 

Q. Do you recall whether there was any conversation 
about the reason why Mr. Schneider was to be laid off? 
A. Well, the reasoning was that— 

Trial Examiner: As stated by someone who was 

present? 
36 The Witness: Yes. According to the contract for 
a certain number of people employed locally that 
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the persons brought from the other locals be limited to a 
certain number. 


By Mr. Weil: 


Q. Was a telephone call made in your presence? <A. Yes. 

Q. Who spoke over the telephone? A. Well, Mr. Groff 
made the call. From then on I paid not much attention. 

Q. Did you hear or see Mr. Gillespie on the phone? 
A. Yes, I recall that he spoke, but of the conversation I 
know nothing to speak of. 

Q. Can you place the date of this with any amount of 
accuracy? <A. I have to agree to about January the 2nd. 
However, I have the records in the office if it becomes 
imperative that we know. 

Q. ‘And one other thing. Can you tell me the size of that 
office, the physical dimensions, approximately? A. It’s 
approximately 14 feet by 40 feet. 

Mr. Weil: Thank you. That is all I have. 


Cross-Examination 


Questions by Mr. Richman: 


Q. Where, in that 14 x 40 office, was your desk 
37 | located, sir? A. Well, we had several desks in 
there. 

Q. I said your desk. A. Oh, my desk. Well, my desk 
was adjacent to the desk on which the phone rests. 

Q. Did you hear any conversation, either by Mr. 
Gillespie, or Mr. Groff, on the telephone with regard to the 
hiring back of two men who had been laid off? A. Not 
on the telephone. 

Mr. Richman: I have nothing further. 

Mr. Weil: I have nothing further. 

Trial Hxaminer: You are excused. 


(Witness excused.) 
Mr. Weil: Mr. Belding, please. 
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Richard L. Belding 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 





Direct Examination 
Questions by Mr. Weil: 


Q. Will you give us your full name, please, and your 
address? A. Richard L. Belding, B-e-l-d-i-n-g. 1195 
Coolidge Avenue, San Jose, California. 

Trial Examiner: San Jose? 
38 The Witness: San Jose, yes. 


By Mr. Weil: 


Q. Are you connected with the Pittsburgh-Des Moines 
Steel Company? A. Yes, sir. 

Q. What is your position with the company? A. I am 
the project engineer in charge of wind tunnels on the 
Pacific Coast. 

Q. In that capacity were you connected with the El 
Segundo job? A. Yes. 

Q. Were you present during the testimony of Mr. Groff? 
A. Yes. 

Q. Mr. Groff testified, if you recall, concerning a tele- 
phone conversation. Were you on the other end of the 
line during that conversation? A. Yes, I was. 

Q. Will you tell us the conversation, as well as you can 
recall it? A. Mr. Groff advised that the pervious week he 
had laid off three boilermakers and that he intended to 
lay off two additional boilermakers imminently. He 
further advised that Mr. Gillespie had informed him that 
it would be necessary to lay off the two boilermakers who 
had been brought in from an outside local. 

I asked Mr. Groff what basis he had for requesting 
39 that, and to the best of my recollection Mr. Groff 
said that Mr. Gillespie, who was interpreting the 
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paragraph of the boilermakers’ agreement which pertained 
to the hiring of boilermakers from outside locals and a 
number of outside men relative to the number of local men 
that could be hired. 

I asked Mr. Groff if I could speak to Mr. Gillespie and 
he put him on the phone, and I asked if it was true that 
we had to lay these two men off. He said, ‘‘Yes.’’ And 
I asked him what would happen if we didn’t, and he stated 
that we would have to pull the job. I argued with him 
to the extent that it was my interpretation of the contract 
that the number of outside local people versus number of 
local people pertained to the hiring of men and not to 
laying off when the job was tapering down. He advised 
that his interpretation was that it included laying off 
people as well as hiring. 

I then asked to speak to Mr. Groff again and advised 
him to lay the two men in question off. 

Q. Was there anything further in the conversation that 
you recall? A. Well, I recall Mr. Groff pointing out that 
it was to the best interests of the job to keep the best 
hands we could, and he considered Stevens and Schneider 
to be two of the best, he didn’t feel they should be laid off. 

Q. You said while you were talking to Mr. 

40 Gillespie, and I believe I am quoting, ‘‘He stated 

that we would have to pull the job.’’ Now, did he 

state that, ‘‘You, the company, would have to pull the 

job,’’ or that, ‘‘ We, the union, would have to pull the job?’’ 

A. That was, to the best of my recollection, exactly what 
he said, ‘‘We’ll have to pull the job.’’ 

Q. Thank you. A. And I interpreted that, if I may be 
free with my interpretations here, that— 

Mr. Richman: If your Honor, please, I am going to 
object to the interpretation. 

Trial Examiner: The portion about his interpretation 
may be stricken. 

If you know, how many boilermakers were there on the 
job at the time? 
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The Witness: I think there were about ten. 

Trial Examiner: Do you know the date of this con- 
versation? 

The Witness: I have notes on it in my book and [I 
usually enter them under the date in my diary, but I can’t 
verify it’s entered under January 2nd. I’d have to check 
the payroll records to find out exactly. 

Trial Examiner: Was there anything said in this con- 
versation about the nonpayment of dues or initiation fees 

by Schneider and the other men? 
41 The Witness: I don’t recall any conversation 
along those lines. 

Mr. Weil: I have nothing further. 

Mr. Richman: I have no questions. 

Trial Examiner: You are excused. 


(Witness excused.) 


Mr. Weil: General Counsel rests. 
Trial Examiner: Take a five-minute recess. 


(Short recess taken.) 


Trial Examiner: On the record. 
We will start with the Respondent’s case. 
Mr. Richman: Mr. Gillespie. 

Harold W. Gillespie 


a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


Direct Examination 


Questions by Mr. Richman: 


Q. Will you state your name, please? A. Harold W. 
Gillespie. 

Q. And your address? <A. 366 Obispo Avenue, Long 
Beach, California. 

Q. What is your business or occupation? A. Assistant 
business manager for the Boilermakers’ Union. 
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Trial Examiner: Local 32? 
The Witness: Local 92. 
42 Trial Examiner: Local 92. 


By Mr. Richman: 


Q. Would you keep your voice up, please? How long 
have you been a buisness agent of Local 92? A. One year. 

Q. Are you familiar with the wind tunnel job at El 
Segundo? A. J am. 

Q. When is the first time you visited that job, if you 
ean recall? A. Say approximately ten months ago. 

Q. Can you pin it down by month? A. Approximately 
August of ’56. 

Q. Did you have any members employed on that job? 
A. Yes; did have, the job’s finished now. 

Q. Do you recall when the job finished out? A. No, I 
don’t. 

Trial Examiner: Sometime this year? 

The Witness: Yes. It’s been within the past two months 
I would say. 


By Mr. Richman: 


Q. Did you have occasion to have a conversation with 
Mr. Martin Groff? A. Yes. 

Q. Do you recall approximately when that conversation 
took place? A. I’ll say sometime in January; however, I 

have had several conversations with Mr. Groff at 
43 different times. But if this is the one you are re- 

ferring to here today I would say it was sometime 
in January, I couldn’t give the date. 

Q. I am referring now to the conversation to which Mr. 
Groff testified; you heard his testimony, did you not? A. 
Yes, I did. 

Q. Sometime in January of this year? A. Yes. 

Q. Do you recall where that conversation took place? 
A. It started in the field, in the outside there, and it ended 
up in the office, of the office we were using at that time, part 
of the building. 
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Q. With relation to the conversation that started out in 
the field who else was present besides you and Mr. Groff 


at the time that conversation started? A. Glenn Neagle, 


steward on the job. 

Q. Is he a boilermaker also? <A. Yes. 

Q. Was anyone else present besides the three of you? 
A. No. 

Q. Can you relate the conversation? A. Yes. I talked 
to Mr. Groff pertaining to laying off a man. In my opinion, 
at the present time, he laid off three the week previous 
and then four, which I believe took the erew down to six 
men. I asked if it wouldn’t be possible he could put two 

of the four men back at least, we had lots 
44 of local area people out of work. 
He said it couldn’t be possible, that he couldn’t 
do that. 

I said, well, didn’t he think in accordance with the way 
they were hired that they should be laid off in the same 
respect. 

Q. Were you referring to paragraph, or Rule 14 at the 
time? A. I was referring to Rule 14 of the contract, that 
so states that a contractor may bring one man for seven, 
two where eight to sixteen are employed, and three where 
sixteen or more are employed. 

Q. Will you relate the rest of the conversation, and to 
the best of your ability, give us the substance of what you 
said to Mr. Groff and he said to you? <A. Well, the sub- 
stance of mine was the fact that a lot of the fellows came in 
and a lot of the local people were complaining to the fact 
that so many jobs had people brought in and were still on 
the jobs and they were out of work at the same time and 
hadn’t worked but two or three months of the year and 
other people had worked steadily for a year and a half, 
or two years. 

Trial Examiner: These outside people are all members 
of sister locals? 

The Witness: Yes. The ones that come in are members 

of our locals. 
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45 Trial Examiner: Locals of your International? 
The Witness: Yes. 

Trial Examiner: All right. Continue with the conversa- 
tion. 

The Witness: So I said I would talk to Mr. Groff and 
see if he could do something about it, maybe put two of 
the four men—at least four of the ten laid off back on the 
job.. He stated that he couldn’t see how in the world he 
could, he was going to have to lay off some more. 

And I said, ‘‘Well, in accordance with the contract it 
would be my belief that they should be laid off in 
accordance with the same way they were hired and keep 
local area people working on the job. 

We disagreed very much on the interpretation, and I 
told him I would appreciate it very much if he could at 
least put on two, and he said, ‘‘No. I’m going to have to 
take off two.”’ 

So he called—we went into the office— 

Q. Now, hold it. Was that the end of the conversation 
before you went into the office? A. I’d say that it was 
approximately the same, that was the conversation. 

Q. All right. Then you went into the office? A. 

Yes. 
46 Q. Whe went into the office? A. Marty Groff, 
myself, and Glenn Neagle, the steward on the job. 

Q. Was anyone else present in the office? A. There was 
other people around there part of the time; as far as in 
the conversation we were more or less to ourselves when 
we were talking there. 

Q. What occurred in the office? A. He said, well, he 
couldn’t see it that way and he would like to call Mr. 
Belding and talk to him, and he did. And Mr. Belding 
talked to me on the telephone and I told him what it was 
and I asked him if it wouldn’t be possible to keep a couple 
of them, and he said, ‘‘I’ll see if Marty can possibly keep 
them on.”’ 
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He talked to Marty and Marty said, ‘‘No, I cannot keep 
them on, as a matter of fact, I’m going to lay off two more 
and it might as well be the two in question.’’ 

Q. Now, at any time during your telephone conversation 
with Mr. Belding did you tell him that you were going to 
close the job down? A. Not to my knowledge, no. 

_  Q. Did you tell him he had to lay anyone off or did you 

ask him if he would add a man? A. I asked him if he 

could add men. I can tell nobody to lay off men or hire 

' men. The contract says the contractor shall have the 

entire say as to people he discharges or lays 

47 off. We can only act if there is a case of discrimina- 
tion against our men. 

Trial Examiner: I believe you said that you asked him 
to restore some men and he in turn said he wanted to lay 
off two more, is that right? 

The Witness: I asked Mr. Belding if it would be possible 
to put two of the four men back at least, and he said he 
would talk to Mr. Marty Groff, and Mr. Groff said that he 
couldn’t possibly do it, he would have to lay two more men 
off. 


By Mr. Richman: 


Q. And did he mention the men by name whom he was 
coing to lay off? A. Mr. Groff said, ‘‘It just as well be the 
two men in question.’’ 

Trial Examiner: And who were they? 

The Witness: Stevens and Schneider. 


By Mr. Richman: 


Q. At any time did you tell Mr. Groff that you were 
going to shut down the job? A. No. 

Mr. Richman: You may cross-examine. 

Mr. Weil: I have no questions. 

Trial Examiner: You are excused. 


(Witness excused.) 
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Mr. Richman: If your Honor, please, the shop steward 
we have finally located. 
48 Trial Examiner: This is your other witness? 

Mr. Richman: This is our other witness, sir, and 
we can produce him in the morning. We have no other 
witnesses than this one witness, and we therefore ask if 
the matter can be continued until tomorrow morning. 

Mr. Weil: General Counsel has no objections to going 
over. 

Trial Examiner: You are in position to put this other 
witness on and then rest? 

Mr. Richman: Yes, sir. 

Trial Examiner: Then we can wind it up at that time? 

Mr. Richman: Yes, sir. 

Trial Examiner: And General Counsel has no objection? 

Mr. Weil: No objection. 

Trial Examiner: Under the circumstances there is no 
alternative but to recess until 9:30 tomorrow morning. 


(Whereupon, at 11:30 o’clock, a.m., Monday, June 24, 
1957, the hearing in the above-entitled matter was recessed 
until 9:30 o’clock, a.m., Tuesday, June 25, 1957.) 


* * ” * * * * * * * 


49 111 West Seventh Street, 
Los Angeles, California 
Tuesday, June 25, 1957. 


51 PROCEEDINGS 


Trial Examiner Bennett: On the record. 

As I understand it, Mr. Richman’s witness has made an 
appearance. 

Mr. Richman: Yes, sir, I would like to recall Mr. 
Gillespie for two questions if I may before I call my next 
witness. 

Trial Examiner: Any objection? 

Mr. Weil: No objection. 

Trial Examiner: All right. 


09 


Harold W. Gillespie 


a witness recalled by and on behalf of the Charging Party, 
having been previously duly sworn, was examined and testi- 
fied further as follows: 


Direct Examination (Continued) 
By Mr. Richman: 


Q. Mr. Gillespie, does Local 92 maintain a hiring hall? 
A. Yes, sir. 

Q. And are the services of the hiring hall available to 
non-union persons as well as union members? A. Yes. 

Q. Can you give us an approximate figure of how many 
persons who are not members of the union that you refer 
out to work on an average month? 

Mr. Weil: Objected to as irrelevant and imma- 
52 terial. 
Trial Examiner: I will follow the line. You can 
answer. 

The Witness: We initiate, I would say, from twenty to 
seventy members each month at our meeting, which means 
they have not been a member of our Local and are work- 
ing at some branch of the trade. 

Q. (Continued by Mr. Richman) You say you refer 
twenty to seventy members—men a month who are not 
members of the union? A. That’s right. 

Mr. Richman: I have no further questions. 


Cross-Examination 
By Mr. Weil: 


Q. I guess I don’t understand something; do you refer 
twenty to seventy men or do you initiate as members 
twenty to seventy? A. Both. 

Q. You initiate as members all men who you refer? A. 
No. We don’t initiate all men we refer because the shops 
in our area, when we are unable to supply them with men, 
they are allowed to hire their men from any place they 
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see desirable, and these people do become members of our 
Local, usually before thirty days or any time they desire, 
so a portion of those are hired through the shops directly 
who are unable to find people. 

Mr. Weil: That is all, thank you. 
53 Mr. Richman: Step down, please. 


(Witness excused. ) 


Glenn Naegle 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Richman: 


Q. Will you state your full name, please? A. Glenn 
Naegle. 

Q. How do you spell your last name? A. N-a-e-g-l-e. 

Q. What is your occupation, Mr. Naegle? A. Boiler- 
maker welder. 

Q. Are you a member of Local 92? <A. Yes, sir. 

Q. How long have you been a member? A. Since 1942 
or ’41, ’42 I believe. 

Q. Calling your attention to December of 1956 and Jan- 
uary of 1957, were you employed as a boilermaker? A. 
Yes. 

Q. And by whom were you employed? A. Pittsburgh- 
Des Moines Steel Company. 

Q. Were you working on the air tunnel job at El 
Segundo? <A. Yes, sir. 

Q. Now, in addition to your duties as a boiler- 
4 maker, did you have any other duties on that job? 
Were you the union shop steward? A. Yes. 

Q. Calling you attention to on or about January 2 of this 
year, do you recall Harold Gillespie, business agent of 
Local 92, coming out to the job? A. I will have to think 
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back on that date as to whether it was the second or not. 

Q. Do you recall an occasion in the early part of Janu- 
ary when he did come out of the job? A. Yes, he came 
out. 

Q. Do you recall him having a conversation with Marty 
Groff? A. Yes. 

Q. Were you present when that conversation took place? 
A. Yes, sir. 

Q. Where did the conversation start? <A. It actually 
started—well, in the yard near the office in the yard. 

Q. In the yard? A. Yes. 

Q. Now, do you recall what was said on that occasion, 
what did Mr. Gillespie say and what did Mr. Groff say 
and what did you say, if you said anything? A. Gillespie 

came and got me and he and Groff and myself 
dd went into the office. 

Q. Did you have a conversation before you went 
into the office? A. No, except that Gillespie came and got 
me from the job and then we went in the office. 

Trial Examiner: Did Gillespie tell you why he was get- 
ting you? What, if anything, did he say when he came to 
get you? 

The Witness: I was working there and he came and got 
me and Groff came up and we got to talking. Gillespie 
asked me about—I think it was four men laid off when they 
came into the hall that morning. 

Trial Examiner: Four men who had been laid off? 

The Witness: Yes, so when we got in the office, Gillespie 
asked Groff as long as there is still work if he couldn’t put 
them back, and he said they couldn’t put them back, and 
he said, well, you can put two of them back or part of 
them back, and Groff said, no, he couldn’t put any of them 
back. Then they kept talking and Groff said, I am going to 
lay two more off instead of putting any back and, well— 
they laid two more off and we didn’t get any back. 

Q. (Continued by Mr. Richman) While you were in the 
office did Groff make a telephone call? A. Well, I don’t 
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know, it was pretty heated then, I believe he did call the 
main office or something. 

36 Q. At any time during this conversation, did you 
ever hear Mr. Gillespie ask him to lay anyone off? 

A. No. He didn’t ask him to lay anyone off; he asked him 

to put some back. 

Q. Didn’t—any time during this conversation did you 
ever hear Mr. Gillespie threaten to shut the job down? A. 
No, I never heard him say that. 

Mr. Richman: You may cross-examine. 


Cross-Examination 
By Mr. Weil: 


Q: Was there any time during this conversation, Mr. 
Naegle, that Mr. Gillespie or Mr. Groff mentioned the 
names of either Mr. Schneider or Mr. Stevens? A. Well, 
as for as I know, there was no names mentioned, it was 
just men mentioned, workers. 

Q. No one was mentioned by name to your recollection? 
A. No, there was no one singled out that I know of. 

Q: Did you hear all of the conversation? A. Well, I 
was in there, but I couldn’t say I heard all of it because 
they were all talking at once for a while. Groff and all of 
them more or less got down to the general argument. They 
didn’t know what was going on there. 

Q. What was the general argument about? A. Well, 
mostly about laying the four men off when there was still 
work there, that is what I think about it. 

Trial Examiner: You mean the four men who had 
57 been laid off, is that it? 

The Witness: Yes, he figured there was still work 
for four of them or part of them. 

Q. (Continued by Mr. Weil) Did Mr. Gillespie take the 
position that he was in a position to judge how many men 
the company needed? A. Well, no, he could judge, but I 
don’t know what he was doing there. The way I judge it, 
the steward had supervisors working with tools and I 
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figured there was work for the men. According to our 
contract, he is not supposed to be working there, taking 
the place of the men they laid off. 

Trial Examiner: Who was that? 

The Witness: He asked me if he could judge if there 
was more work. 

Trial Examiner: You said something about a supervisor 
working with the tools, I wonder who you meant by that? 

The Witness: I meant Groff, that was most of our beef; 
he had jumped in there, he and the foreman, and were 
doing the men’s work, and J would say that Gillespie could 
judge there was more work there for them, that is the 
only way I can answer that. I would say yes, he could 
judge when he looks over the job and how many men are 
on that job and, if the job was worked shorthanded, he 
eould tell that. 

Trial Examiner: Next question. 
58 Mr. Weil: Nothing further. 
Mr. Richman: Nothing further. 
Trial Examiner: You are excused. 


(Witness excused.) 


Mr. Richman: It’s the Respondent’s case. 

Trial Examiner: Respondent rests. Does General Coun- 
sel have rebuttal? 

Mr. Weil: May I consider for a minute? 

Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 

Mr. Weil: I have nothing in rebuttal. 

Trial Examiner: All right. That concludes the taking 
of the testimony. The parties indicate they do not wish 
to present oral argument and, in Respondent’s case, he 
wishes an opportunity to file a brief. Accordingly, I will 
give Counsel until July 12 for that purpose. Briefs should 
be addressed to me in care of the National Labor Relations 
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Board, 630 Sansome Street, Room 206, San Francisco, and, 
of course, the General Counsel is free to submit a brief 
during the same period. I might add that briefs must be 
submitted in triplicate and may be typewritten, printed 
or mimeographed. 

I would like to ask Mr. Weil this: What is your 
position with respect to the operation of the hiring hall as 

affecting the issue here? I have in mind the testi- 
59 ' mony about referring non-members for jobs. 

Mr. Weil: I don’t see the operation of the hiring 
hall: has any effect whatsoever on the issue in this case. 
The fact is there is no question these men, and particularly 
this man, Schneider, was employed by the employer at the 
time of his discharge, and for a considerable period of time 
prior thereto, and there is nothing in the contract which 
provides for the union effecting a layoff or discharge in 
any respect contrary to contract, Section 2-C states: ‘‘The 
contractor shall have the right to determine the competency 
and qualifications of its employees and the right to dis- 
charge any employee for any just and sufficient cause, 
provided, however, that no employees shall be discrimi- 
nated against.”’ 

This is the only clause in the contract I have found that 
has anything to do with discharge or layoff. The witness, 
Groff, testified in his opinion, the competency and qualifi- 
eations of Mr. Schneider were superior to those of other 
men on the job there, and he determined to keep them. The 
evidence has been fairly clear that he discharged them 
only because he was required to do so by the Local. 

Trial Examiner: You claim this is the imposition of a 
greater degree of union security than is permitted under 
the Act? 

Mr. Weil: Than is permitted under the terms of the con- 

tract. The contract, as I understand the Act, the Act 
60 permits only—permits the union only to cause the 
discharge or layoff of an employee where he has 
failed to pay his dues and initiation fee, et cetera, as 
provided by the contract. Here the union has caused the 
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discharge of Mr. Schneider for reasons which have nothing 
whatsoever to do with dues or initiation fees and only for 
reasons which have nothing whatsoever to do with the 
contract. 

Trial Examiner: All right. I have your position before 
me now. 

In due course, I shall prepare and file with the Board 
an intermediate report and recommendations and will cause 
a copy thereof to be served on each of the parties. Upon 
filing of the report and order, the Board will enter an order 
transferring this case to itself and will serve copies of 
that order setting forth the date of such transfer upon all 
the parties. At that point, my official connection with this 
ease will cease. The procedure to be followed before the 
Board from that point forward is set forth in the Board’s 
Rules and Regulations, and a summary of the more per- 
tinent of these provisions will be served upon the parties, 
together with the order transferring the case to the Board. 

Do the parties have anything further? 

Mr. Weil: Nothing further. 

Mr. Richman: Nothing further. 

Trial Examiner: There being nothing further, 
61 the hearing is now closed. 


(Whereupon the hearing was closed at ten o’clock a.m., 
on Tuesday, June 25, 1957.) 
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General Counsel Exhibit 2 


ARTICLES OF AGREEMENT 
Between the 
INTERNATIONAL BROTHERHOOD OF BOILER- 
MAKERS, IRON SHIP BUILDERS, BLACKSMITHS, 
FORGERS AND HELPERS 
(herein referred to as ‘‘Union’’) 
and the 
Firms whose signatures are affixed hereto 
(herein referred to as ‘‘Contractor’’) 


Governing Wages and Working Conditions on all Field 
Construction Work in the States of Washington, Oregon, 
California, Idaho, Utah, Nevada, Arizona, and Territory 
of Alaska. 


THE PARTIES TO THIS AGREEMENT agree to the 
following rules and regulations which shall govern the 
mutual relations between them: 


Rute 1. Score or AGREEMENT 


This agreement shall apply exclusively to the States of 
Washington, Oregon, California, Idaho, Utah, Nevada and 
Arizona and the Territory of Alaska; and within such area 
this agreement shall apply to all of Contractor’s field con- 
struction work (including construction, erection, rigging, 
field fabrication, assembling, dismantling, and repairing 
performed in the field) coming under the jurisdiction of 
Union. 


Ruue 2. Hirmc or Men 


(a) The Contractor recognizes the Union as the sole 
collective bargaining agent for all of its employees em- 
ployed on work covered by the scope of this agreement. 


(b) When the Contractor requires employees to perform 
the work included within the scope of this agreement, the 
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Contractor agrees to notify the local union having juris- 
diction of the job of the number of employees and classifica- 
tions required. The Business Manager shall, at all times, 
cooperate with the Contractor in the selection of qualified 
workmen. Past work performance of such men shall be the 
determining factor, regardless of the workman’s position 
on the out of work list. When the local union is requested 
to furnish men, the Union agrees to supply the Contractor 
with the most competent workmen available within two (2) 
working days in metropolitan areas and three (3) working 
days in rural areas after the date for which the men are 
requested. When requested by the Contractor, welders 
in a local union’s jurisdiction previously certified by the 
Contractor will be sent to the job of the Contractor requir- 
ing certified welders from among such available welders. 
The Contractor shall not discriminate against employees 
in regard to hire or tenure of employment by reason of 
union membership. 


(c) The Contractor shall have the right to determine 
the competency and qualifications of its employees and the 
right to discharge any employee for any just and suff- 
cient cause, provided, however, that no employee shall be 
discriminated against. 


(d) In the event the parties, subsequent to the signing 
of this agreement, are authorized under provisions of the 
Labor Management Relations Act, or it is possible by rea- 
son of an amendment or repeal thereof, to enter into an 
agreement requiring membership in the Union as a condi- 
tion of employment, or in the event it is determined by a 
final judgment of a court of competent jurisdiction that 
such authorization is unnecessary, either party may give 
written notice to the other of its desire to reopen the 
provisions of this agreement affecting union security. In 
the event such notice is given the parties shall meet within 
fifteen (15) days to negotiate such union security pro- 
visions. 
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Rute 14. TransFeER or EmpLoyreres From TERRITORIAL 
JURISDICTION OF ONE LocaL UNIon To ANOTHER 


Contractor will be allowed to bring in practical mechanics 
of the trade from among its regular employees on the 
following basis: One (1) man where seven (7) or less are 
employed; two (2) where eight (8) or less than sixteen 
(16) are employed and three (3) where sixteen (16) or 
more are employed. 


Ruxe 15. TRANSFER oF EMPLOYEES WITHIN THE JURISDICTION 
oF a LocaL UNIon 


A Contractor may, on jobs located within the territorial 
jurisdiction of a local union, transfer its employees, mem- 
bers of said local union, from one job to another, provided 
the employees so transferred are in the continuous employ- 
ment of the Contractor and provided further that employees 
transferred shall not displace employees already working 
on the new job. Due to the intermittent nature of field 
work it is understood that continuous employment by a 
Contractor is not broken so long as the layoff between jobs 
does not exceed five (5) working days. The Contractor 
shall notify the local union at least forty-eight (48) hours 
prior to any such transfers, the nature and location of the 
new job and the names of the employees to be transferred. 


When an employee is transferred directly from one job 
outside the forty (40) mile zone to another job outside the 
forty (40) mile zone and is not terminated by the Con- 
tractor the employee shall be paid travel expense and 
transportation expense between the two jobs plus any 
report pay, standby pay and subsistence pay due under 
this Contract. 


When an employee is not transferred directly from one 
job outside the forty (40) mile zone to another job outside 
the forty (40) mile zone and is terminated by the Con- 
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tractor he shall be paid travel expense and transportation 
expense from the job to the headquarters city of the local 
union having jurisdiction of the job and from that city 
to the new job in accordance with Rule 8(a-1) and 8(a-2). 


When any transfer is made from a job inside the forty 
(40) mile zone to a job outside, or from a job outside to a 
job inside, the employee shall be paid in accordance with 
Rule 8. 


Refusal of an employee to accept a transfer shall not be 
cause for discharge or deemed to be a quit. 


Rue 19. Grievance MACHINERY 


Grievances that may arise on any job covered by this 
agreement shall be given consideration as follows: 


(a) All grievances must be presented within fifteen (15) 
calendar days from the date of their occurrence. When 
grievances cannot be settled by the steward and the fore- 
man in charge, the matter shall be taken up with the 
representative or agent of Contractor direct by the business 
representative of the local union. 


(b) In the event the grievance cannot be settled as above 
provided within ten (10) days after it arises, it shall be 
submitted to the International President of the Union, or 
his duly designated representative, and an industry rep- 
resentative duly selected by Contractor, for consideration 
and settlement. 


(c) In the event the grievance cannot be settled as above 
provided it shall be referred to an arbitration committee 
consisting of a representative of Contractor, a representa- 
tive of Union, and a third member to be chosen by those 
two jointly. The decision of a majority of the arbitration 
committee shall be final and binding upon the parties hereto. 
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Such decision shall be within the scope and terms of this 
agreement, but shall not change such scope and terms; 
shall be rendered with ten (10) days from the time of 
reference to the arbitration committee; and shall specify 
whether or not it is retroactive and the effective date 
thereof. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14353 


INTERNATIONAL BROTHERHOOD OF BorLERMAKERS, [non SHIP 
Buiwwers, Buacksmirus, Forcers, anp Heupers, Locau 
92, AFL-CIO, Petitioner, 


Vv. 


NationaL Lasor Rextations Boarp, Respondent. 


Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, stipulate and 
agree as follows with respect to the issues, the date for 
the filing of briefs and joint appendix, and the contents of 
the joint appendix: 


t 
STATEMENT OF THE ISSUE 


Whether the Board properly concluded that in the cir- 
cumstances of this case, petitioner, by causing the discharge 
of employee Schneider, violated Section 8 (b) (1) (A) and 
(2) of the National Labor Relations Act, as amended. 

I 


THE ConTENTS OF THE JOINT APPENDIX 


The portions of the record to be printed as a joint ap- 
pendix shall consist of: 


A. Relevant docket entries. 
B. Complaint dated June 5, 1957. 
C. Answer filed June 6, 1957. 


D. Decision and Order of the Board dated February 13, 
1958, and attached Intermediate Report. 
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EK. General Counsel’s Exhibit +2 (Caption, Rules 1, 2, 
14, 15, and 19 only). 
F. Transcript of testimony, (61 pages). 
G. This prehearing Conference Stipulation. 


The parties stipulate that there is substantial evidence 
to support the Findings of Fact contained in the Inter- 
mediate Report that the Union caused the discharge of 
John W. Schneider, which Findings of Fact are accepted 
as correct and proper in all respects. 


iit 


Dates FoR Fruinc Briers anp Joint APPENDIX 


Petitioner’s Opening Brief and the Joint Appendix shall 
be filed on or before June 1, 1958. 


Respondent’s Brief shall be filed on or before July 1, 
1958. 


Petitioner’s Reply Brief, if any, shall be filed on or 
before July 15, 1958. 
Lewis Garrett & LioneLt RicoMan and 
Hegsert §. THATCHER 


By /s/ Hersert §. THatcHer 
Counsel for Petitioner 


/s/ THomas J. McDermorr 
Associate General Counsel 


Nationa, Lasor ReLarions Boarp, 
Counsel for Respondent 


Dated at Washington, D. C. 
this day of April, 1958. 


< 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Board the questions presented 
are: 

1. Whether substantial evidence supports the 
Board’s finding that employee Schneider was not a 
supervisor within the meaning of the Act. 

2. Whether substantial evidence supports. the 
Board’s finding that petitioner instigated the dis- 
charge of Schneider to obtain preference for its mem- 
bers, thereby violating Section 8 (b) (1) and (2) of 
the Act. 
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United States Curt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14853 


INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, 
IRON SHIP BUILDERS, BLACKSMITHS, FORGERS, AND 
HELPERS, LocaL 92, AFL-CIO, PETITIONER 


V. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition To Review and Set Aside, and On Request for 
Enforcement of, An Order of the National 
Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition 
of the International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Local 92, AFL-CIO, to review and set aside an 
order of the National Labor Relations Board issued 
against it on February 13, 1958, following the usual 
proceedings under Section 10 (c) of the National 
Labor Relations Act, as amended (61 Stat. 136, 29 


(1) 


U.S.C., See. 151, et seg.). In its answer to the peti- 
tion, the Board has requested that its order be en- 
foreed. The Board’s decision and order (J. 6-25)’ 
are reported at 119 NLRB No. 202. This Court has 
jurisdiction of the proceedings under Section 10 (e) 
and (f) of the Act. 


I. The Board’s Findings of Fact 


The Board found that petitioner violated Section 
8 (b) (1) (A) and (2) of the Act by causing Pitts- 
burgh Des Moines Steel Company (herein referred 
to as the Company) to discharge employee John W. 
Schneider, in order to obtain preference in employ- 
ment for its own members. The underlying facts as 
found by the Board, and shown by the evidence, may 
be summarized as follows: 


A. Background 


In March 1955 the Company commenced construc- 
tion of a wind tunnel at El] Segundo, California (J. 
11; 30-31). Boilermakers were the initial craft 
utilized, and the hiring of employees performing this 
work was governed by a collective bargaining con- 
tract entered into by petitioner’s International and 
the Company (J. 11, 12; 32, 66-67). 

Under Rule 2 of this contract, the Company 
agreed, when it needed employees for boilermaker 
work, to notify the appropriate local union, i.e., the 


1 References designated “J.” are to the pages of the joint 
appendix. Where, in a series of references, a semicolon ap- 
pears, references preceding the semicolon are to the Board’s 
findings; those following are to the supporting evidence. 
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local within whose geographical jurisdiction the job 
fell, of the number required, and the union agreed 
to supply, within fixed periods of time (2 and 3 
days) the most competent workmen available (J. 
12; 66-67). The Company was apparently “allowed 
to hire their men from any place” if the union was 
unable to supply men within the fixed times (J. 59- 
60). The contract further provided that the Com- 
pany “shall have the right to determine the compe- 
tency and qualifications of its employees and the right 
to discharge any employee for any just and sufficient 
cause, provided, however, that no employee shall be 
discriminated against” (J. 12; 67). The contract 
contained no provision explicitly conditioning any re- 
ferral by a local union on membership in that local, 
nor did the contract contain any union security 
clause as is permitted by Section 8 (a) (3) of the 
Act (J. 12-18; 67). 

Petitioner maintains a hiring hall, the facilities 
of which are available and used by nonmember as 
well as member job applicants (J. 59). Those who 
are not members at the time of referral subsequently 
become members of petitioner (J. 59-60). 

As an exception to the Company’s general obliga- 
tion to hire its boilermakers through the local union, 
Rule 14 of the contract provided (J. 13; 68): 


RULE 14. TRANSFER OF EMPLOYEES FROM TER- 


RITORIAL JURISDICTION OF ONE LOCAL UNION TO 
ANOTHER 


Contractor will be allowed to bring in practical 
mechanics of the trade from among its regular 


= 


employees on the following basis: One (1) man 
where seven (7) or less are employed; two (2) 
where eight (8) or less than sixteen (16) are 
employed and three (3) where sixteen (16) or 
more are employed. 


Every employee brought in by the Company from 
outside petitioner’s territorial jurisdiction was a 
member of a sister local of petitioner (J. 14, n. 1; 
55-56). 


B. The employment of Schneider 


As noted, boilermakers were the initial craft uti- 
lized on the El Segundo project, and at the peak of 
construction some 35 to 40 boilermakers were em- 
ployed there (J. 11; 32). The number decreased 
substantially as the project neared completion, and 
by January 2, 1957, the date of the discharge in- 
volved in this case, only six to eleven boilermakers 
remained employed (J. 11; 38, 42). One of those 
remaining was John W. Schneider. 

Schneider held membership in a sister local of 
petitioner in Seattle, Washington, and had been 
brought to El Segundo by Martin Groff, originally 
boilermaker foreman and later superintendent of the 
entire project, in May or June 1955 (J. 11; 30-31). 
Schneider had previously worked for Groff, who con- 
sidered Schneider the best mechanic he had (J. 11; 
30, 41). Schneider was employed on the project in 
a job classified as a “pusher or assistant foreman,” 
under Foreman Schuldt, a position he held until his 
discharge on January 2, 1957 (J. 11; 31, 36, 45). 
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At the time of his discharge, Schneider was one 
of two or three employees in his classification re- 
maining on the project (J. 16; 43). These men were 
employed at hourly rates of pay, receiving 25 cents 
an hour more than journeymen (J. 16, 12; 45). 
Schneider’s duties were summarized by the Trial 
Examiner as follows (J. 17, additional references 
added) : 


It appears that Schneider at the time of his 
discharge was in a group with one or two jour- 
neymen (J. 48). He either worked with the 
men, worked by himself, or gave instructions, 
presumably as the job demanded or as he saw 
fit (J. 43). Job instructions were given by 
Superintendent Groff to the job foremen, who in 
turn passed them on to the assistant foremen 
to be relayed to the men (J. 46). Schneider 
had no authority to hire employees and the rec- 
ord does not demonstrate that he responsibly di- 
rected employees with the use of independent 
judgment (J. 46). 


. . . According to Superintendent Groff, 
Schneider had the power to recommend disci- 
pline or dismissal of employees (J. 43). When 
such recommendations were made it was the 
policy of Superintendent Groff to discuss the 
matter first with the leadman, viz. Schneider 
(J. 48). Groff testified that he would not dis- 
charge a man solely because the leadman rec- 
mended it; that he wished to analyze the situ- 
ation; and that on many occasions he simply 
rejected the recommendation (J. 48, 46-47). 
Groff elsewhere testified that he did not allow 
an assistant foreman to discharge an employee; 
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that when such a request was made he, Groff, 
would consider the matter and discuss it; and 
that if he thought the request was justified he 
would then authorize the discharge (J. 46-47). 


C. The discharge of Schneider 


On the morning of January 2, 1957, Harold Gilles- 
pie, assistant business manager of the petitioner, and 
Glen Neagle, petitioner’s job steward at the wind 
tunnel project, approached Job Superintendent Groff, 
and a discussion ensued in the yard and thereafter 
in the job office (J. 13-14; 33, 35-38). Gillespie 
brought up the termination of several boilermakers 
the previous week and asked that two of them be re- 
stored to work (J. 14; 34). Groff refused, stating 
that he contemplated laying off two additional men 
(J. 14; 35). Gillespie then pointed out that the 
Company had two men on the payroll, Schneider and 
one Stevens,? who had been brought in from outside 
petitioner’s area, who “were not members of this 
[the petitioner] local,” and who were ‘members for 
dues only” (J. 14; 34). Gillespie asserted that it 
was a violation of Rule 14 of the contract for the 
Company to keep Schneider and the other man be- 
cause too many men from outside petitioner’s area 
were then working for the Company (J. 14; 35, 39- 
40). Gillespie demanded that the Company either 
hire back two of the men laid off the previous week 
or discharge Schneider and the other outsider (J. 





2Like Schneider, Stevens was a member of the Seattle 
local, and had been brought down to the project by Groff 
(J. 14; $5, 57). 
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14; 34-35). Groff asked what would happen if he 
did not “lay Schneider off,” and Gillespie replied 
that there would be a picket line at the project on 
the following day (J. 14; 35). 

At this point the group went to the job office 
where Groff telephoned project engineer Richard 
Beiding and laid the problem before him (J. 15; 
36). Groff told Belding that the previous week he 
had laid off three boilermakers, that he intended to 
lay off two more imminently, and that Gillespie was 
demanding that he discharge Schneider and the other 
man who had been brought in from an outside local 
(J. 15; 51). Groff explained that Gillespie was 
basing his demand on Rule 14 of the contract (J. 
15; 51-52). Groff told Belding he considered Schnei- 
der and Stevens to be two of his best men, that it 
was in the best interests of the job to keep the best 
men they could, and that he did not feel they should 
be laid off (J. 15; 52). 

Belding asked to speak with Gillespie and ascer- 
tained that Gillespie was in fact demanding that the 
Company lay off these two men. Asked what would 
happen if the Company did not comply, Gillespie 
stated, ‘“We’ll have to pull the job.” Belding argued 
that Rule 14 applied to hirings only, but Gillespie 
remained firm in his position that it applied to lay- 
offs as well. Belding then asked to speak with Groff 
and instructed him to lay off Schneider and Stevens. 
(J.A. 15; 52.) 

Groff sought permission of Gillespie to keep the 
two men until the end of that week, but this was 
denied. Groff then asked for and received permis- 
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sion to keep them for the remainder of the day. 
Schneider and Stevens were discharged at the close 
of that work day. (J. 16; 37.) 


II. The Board’s Conclusions 


Upon the foregoing evidence, the Board found that 
Schneider was not a supervisor but was an employee 
subject to the Act (J. 17-19, 6). The Board declined 
to adopt the holding of the Trial Examiner that the 
local area preference clause of the contract violated 
the Act (J. 7, 20). The Board found, however, 
“that Schneider’s discharge upon instigation of the 
[petitioner] would reasonably tend to encourage 
union membership” (J. 6). The Board stated that 
“The essential purpose of the [petitioner’s] activity 
was obviously to obtain preference in employment 
for its own members as against employees from out- 
side its territorial jurisdiction,” and that “the evi- 
dence clearly establishes [petitioner’s] motivation” 
(ibid.). Accordingly, the Board concluded that pe- 
titioner, by causing the discharge, violated Section 
8 (b) (1) (A) and (2) of the Act (2bid.). 


III. The Board’s Order 


The Board ordered petitioner to cease and desist 
from causing or attempting to cause the Company 
or any employer to discriminate against employees 
in violation of Section 8 (a) (3) of the Act, and from 
restraining or coercing employees in the right to 
refrain from engaging in the exercise of the rights 
guaranteed by Section 7 of the Act. Affirmatively, 
the Board ordered petitioner to make Schneider whole 
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for any loss of pay which he may have suffered as 
a result of the discrimination against him, and to 
post appropriate notices. (J. 7-8, 21, 24-25.) 


SUMMARY OF ARGUMENT 


1. Schneider was not a supervisor within the 
meaning of the Act. Although he was sometimes 
called an “assistant foreman,” this title did not con- 
vey supervisory status, as the Company had almost 
as many “assistant foremen” as it had journeymen. 
Schneider was the leadman of a crew, comparable to 
the carpenter held subject to the Act in N.L.R.B. v. 
North Carolina Granite Co., 201 F. 2d 469, 470 
(C.A. 4). The legislative history shows that such 
leadmen are not supervisors. Although Schneider 
could recommend discharge, he could not do so “er- 
fectively” as the statute requires of supervisors. On 
the contrary, his recommendations were substantially 
ineffectual, as the job superintendent would make a 
completely independent determination of the matter. 

2. Petitioner manifestly caused Schneider’s dis- 
charge. The Board found that petitioner’s purpose 
in so doing was to obtain employment preference for 
its own members. This finding is supported by the 
record. Petitioner’s agent when demanding the dis- 
charge expressly referred to Schneider’s lack of mem- 
bership. Although petitioner ostensibly acted under 
a rule limiting the number of non-local people on the 
project, the record shows that all local area em- 
ployees were members of petitioner or would become 
members in the near future. Under all the circum- 
stances the Board could reasonably infer that it was 
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Schneider’s non-membership and non-availability for 
membership, rather than his extra-territorial origin, 
which led the Union to demand his discharge. 


ARGUMENT 


I. Substantial Evidence Supports the Board’s Finding 
That Schneider Was An Employee and Not a Super- 
‘visor Within the Meaning of the Act 

The Union ostensibly sought the discharge of 
Schneider under Rule 14 of the contract governing 
the number of “practical mechanics of the trade” 
which the Company might “bring in” “from among 
its regular employees” (J. 68). The evidence fully 
supports the Board’s rejection of the Union’s conten- 
tion that this “practical mechanic” was a “super- 
visor” within the meaning of the Act. 

The facts establish that Schneider was a leadman 
working under Foreman Schuldt (J. 36, 45). Al- 
though Schneider was also referred to as an “as- 
sistant foreman,” the record shows that at the time 
of his discharge the Company employed one or two 
more “assistant foremen,” out of a total complement 
of six to eleven men. Under petitioner’s theory, 
therefore, the Company had one “supervisor” for 
every two or three employees. The simple fact is 
that' Schneider worked alone or with one or two other 
men, precisely as did the carpenter foreman held 
not to be a supervisor in N.L.R.B. v. North Carolina 
Granite Co., 201 F. 2d 469, 470 (C.A. 4). See also 
N.L.R.B. v. Quincy Steel Casting Co., 200 F. 2d 293, 
296 (C.A.1); N.L.R.B v. Swift & Co., 240 F. 2d 64, 
66 (C.A. 9). The legislative history leaves no room 
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for doubt that Congress did not intend to exempt 
employees of this character. See S. Rept. No. 105, 
80th Cong., 1st Sess., p. 4; 98 Cong. Rec. 3836, 4677- 
4678. 

Petitioner contends that Schneider qualifies as a 
supervisor because he had power to recommend dis- 
cipline or dismissal of employees. The statute care- 
fully prescribes, however, that to be a supervisor one 
must have authority “effectively to recommend such 
action” (Section 2(11), emphasis supplied). Un- 
doubtedly Schneider, like any other leadman, could 
complain about the performance of members of the 
crew to whom he transmitted orders. The record 
shows, however, that his recommendations merely 
prompted inquiry by the superintendent, who made 
an independent determination and did not rely on the 
leadman’s recommendations. 

Under all the circumstances the Board could rea- 
sonably find, as it did, that Schneider’s control over 
other employees was that of an experienced man over 
less experienced employees (J. 17). The Company 
manifestly had confidence in Schneider as a work- 
man (J. 41), but his duties were those of a lead- 
man, not a supervisor. 

II. Substantial Evidence Supports the Board’s Finding 

That Petitioner Instigated the Discharge of Schneider 


To Obtain Preference For Its Own Members, Thereby 
Violating Section 8 (b) (1) and (2) 


The record establishes, and petitioner does not 
deny, that it compelled the Company to discharge 
Schneider. If this discharge was based upon Schnei- 
der’s lack of membership in petitioner, it violated 
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Section 8 (b) (1) and (2) of the Act. Radio Offi- 
cers’ Union v. N.L.R.B., 347 U.S. 17, 52. If, how- 
ever, the basis for the union’s demand was some 
selective standard or criterion which the employer 
could himself utilize in determining whom to dis- 
charge, the statute was not violated. The Union 
contends that it demanded the discharge solely be- 
cause Schneider was from outside the local area and 
was therefore vulnerable to discharge under Rule 14 
of the contract between the Company and the Union 
limiting the number of non-local employees. The 
Board expressly declined to adopt the finding of the 
Trial Examiner that Rule 14 was violative of the 
Act (J. 7, 20). Instead the Board found on the 
record before it that “the essential purpose of the 
[Union’s] activity was obviously to obtain prefer- 
ence in employment for its own members,” and that 
“The evidence clearly establishes [the Union’s] moti- 
vation” (J. 6). The sole issue on this aspect of the 
case is therefore one of fact: does substantial evi- 
dence support this finding of the Board. 

The record establishes that when the Union repre- 
sentative, Gillespie, first demanded the discharge of 
Schneider and another employee, Gillespie expressly 
referred to Schneider’s lack of membership in peti- 
tioner as one of the reasons for the demand. Gilles- 
pie told Superintendent Groff to discharge the men 
because they were “brought in from the outside area; 
that they were not members of this local, they was 
members for dues only” (J. 34, emphasis supplied). 
This statement establishes that Schneider’s lack of 
membership was at least one of the factors which 
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motivated the demand for his discharge. Cf. 
N.L.R.B. v. Whitin Machine Works, 204 F. 2d 8838, 
885 (C.A. 1); N.L.R.B. v. Jamestown Sterling Corp., 
211 F. 2d 725, 726 (C.A.. 2). 

To be sure, the record also contains evidence which 
might support the Union’s contention that it was 
not motivated by Schneider’s lack of membership but 
solely by the fact that he came from outside the 
local area. Thus, the record shows that the Union 
referred:non-members as well as members to the job. 
The record also contains abundant testimony that 
the Union pitched its demand for Schneider’s dis- 
charge on Rule 14, limiting the number of non-local 
employees. The Board could fairly infer, however, 
that the underlying union purpose in the discharge 
was to favor its own members. The record makes it 
quite clear that any non-members referred by the 
Union were soon thereafter initiated into member- 
ship (J. 59-60). In procuring Schneider’s discharge, 
the Union was compelling the discharge of a man 
who was not, and would not become, a member, in 
favor of employees who either were members or were 
expected soon to obtain membership. Cf. N.L.R.B. 
v. Local 542, 42 LRRM 2181, 2183 (C.A. 3, May 28, 
1958). ws 75) 

Upon the record as a whole, therefore, the Board 
could reasonably infer that Schneider’s lack of mem- 
bership in petitioner was at least a partial cause for 
his discharge. This inference should be sustained on 
this review, “even though the court [might] have 
made a different choice had the matter been before 
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it de novo.” Universal Camera Corp. v. N.L.R.B., 
340 U.S. 474, 488.° 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the petition to set aside the Board’s or- 
der should be denied, and that the Board’s petition 
for enforcement should be granted in full. 


JEROME D. FENTON, 
General Counsel, 


THOMAS J. MCDERMOTT, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


FREDERICK U. REEL, 
ROBERT J. WILSON, 

Attorneys, 
National Labor Relations Board. 


June 1958. 


3 Petitioner’s claim that it was denied due process because 
the Trial Examiner held Rule 14 void borders on the frivo- 
lous. In the first place, petitioner relied on Rule 14 as a 
defense to its action, and its validity was necessarily in 
issue. In any event, the Board expressly declined to adopt 
the Trial Examiner’s view that Rule 14 was invalid, and 
petitioner therefore suffered no prejudice from the Trial 
Examiner’s conclusion. 


ous. GOVERNMENT PRINTING OFFICE: 1958 469324 1641 





POE SPY ESR i EO ON SEF TS EER EES 








PETITIONER'S BRIEF. 











INTHE 
United States Court of Appeals se 
FOR THE DISTRICT OF COLUM rt of / 
Ror the sw cbie. } 
grict af columbi> 
No. 14,353. win 2% 02 
}). pe 


INTERNATIONAL BROTHERHOOD OF iain 
SHIP BUILDERS, BLACKSMITHS, ss fe AND HE 
Locat 92, AFL-CIO, | 


, 


Petitioner, 

US. | 

NATIONAL Lasor RELATIONS Boarp, 
| Respondent. 





On Petition for Review of an Order of the 
oe Labor Relations Board. 





HeErsert S. THATCHER, 
1009 Tower Builiing, | 
‘Washington 5, D. C., 

Lewis Garrett & am RICHMAN and 
James M. Nicoson, 

1250 Wilshire Boulevard, 
Los Angeles 17, California, 
Attorneys. for Petitioner. 


| 
2 | 
| 





<B> Parker & Son, Inc, Law Printers, Los Angeles. Phone MA. 6-9171. 





Statement of Questions Presented. 


The questions presented are: 


1. Whether an Assistant Foreman with authority to 
recommend discipline or dismissal, direct other em- 
employees in their work, assign work and exercise 
such authority upon his independent judgment is 
a supervisor within the meaning of the National 
Labor Relations Act, as amended, and hence ex- 
cluded from the provisions of that Act. 


Whether the substantial evidence of the case sup- 
ports the National Labor Relations Board’s con- 
clusions that in the discharge of the above mentioned 
Assistant Foreman, petitioner caused or attempted 
to cause the employer to discriminate against em- 
ployees in violation of Section 8(a)(3) of that Act. 


Whether the Trial Examiner’s conclusion, that Rule 
14 of petitioner’s contract was void, was in viola- 
tion of due process and, if so, whether such lack 
of due process has invalidated the order of the 
National Labor Relations Board. 
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Jurisdiction. 

The Order of the National Labor Relations Board, 
upon which review is sought, was entered on February 13, 
1958 and is reported at 119 NLRB No. 202. The juris- 
diction of this court rests upon Section 10(f) of the 
National Labor Relations Act, as amended, 61 Stat. 
147, 29 U. S. C. 160(f). 
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Statement of Case. 
A. The Trial Examiner’s Findings of Fact. 


Sometime in March, 1955, the employer, Pittsburgh 
Des Moines Steel Company, a Pennsylvania corporation, 
commenced the construction of a wind tunnel at El 
Segundo, California [J. A. 11, 30]. The tunnel was 
a large one, approximately 300 feet in length and 80 feet 
in width at its widest point [J. A. 47]. In the construc- 
tion of the tunnel the company employed some 35 to 40 
boilermakers at the peak of construction [J. A. 34]. By 
January 2. 1957, this number had dropped to various 
estimations of 10 to 11 and from 6 to 10 [J. A. 33]. 

Early in this construction period, the exact date was 
not established. John W. Schneider was employed by the 
company as a “pusher or assistant foreman” [J. A. 30]. 

Petitioner and the employer were signatories to a con- 
tract dated October 3, 1956 and which was in effect at 
all time material herein. This contract established a wage 
rate for boilermakers of $3.45 per hour and also pro- 
vided for a wage rate of $3.70 for assistant foreman. 
Schneider was paid at the latter rate [J. A. 11-12]. 

Under rule 2 of this contract [J. A. 12], petitioner was 
recognized as the bargaining agent for all employees per- 
forming boilermaker work. The contract further pro- 
vided that the employer shall notify the local having 
geographical jurisdiction (in this case Local 92, the peti- 
tioner) of the number of employees needed for the job 
and the local is obligated to supply the most competent 
men available. Further, the rule provided that the em- 
ployer shall have the right to determine the competency 





1For convenience of the Court and counsel, petitioner will refer 
to the record as printed in the Joint Appendix and designate such 
reference as J. A. ....... 








=a 


and qualifications of its employees and the right to dis- 
charge any employee for just cause and that no employee 
shall be discriminated against. 


The contract contained no clause requiring membership 
in petitioner as a condition of employment. 


Rule 14 of the contract [J. A. 13] provided that the 
employer was allowed to bring in practical mechanics 
of the trade among its regular employees on the following 
basis: One (1) man where seven (7) or less are em- 
ployed; two (2) where eight (8) or less than sixteen 
(16) are employed and three (3) where sixteen (16) 
or more are employed. 


On January 2, 1957, Harold Gillespie, Assistant Busi- 
ness Manager of petitioner, had a discussion with Martin 
Groff, the employer’s superintendent. Gillespie, in the 
presence of Groff and Job Steward Glen Naegle, brought 
up the termination of several boilermakers which had 
taken place the previous week and asked that two of 
them be put back on the job. Groff refused this request, 
stating that he planned to lay off two additional men. 
Gillespie pointed out that Schneider and another man 
(both of whom were members of a Seattle local of the 
Boilermakers), had been brought from outside of Local 
92’s geographical jurisdiction and that the employer was 
violating Rule 14 because too many outside men were 
then working for the company at the El Segundo location 
in accordance with the proportional employment provi- 
sions of that rule. Gillespie demanded that two of the 
men previously laid off should be returned to service or 
Schneider should be laid off. Gillespie stated that in the 
event the two laid off employees were not returned or 
Schneider was not laid off a picket line would be at the 
project the following day [J. A. 14-16, 33-35, 36-39]. 
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Groff then referred to the matter to Richard Belding, 
the employer’s project engineer, explaining Gillespie’s de- 
mand and that the demand was predicated upon the ap- 
plication of Rule 14, stating that he considered Schneider 
and the other outside men two of his best men and that 
they should be retained in the best interest of the job. 
Belding spoke to Gillespie and confirmed that Gillespie 
was demanding the termination of Schneider and another 
and asked what would happen if the employer refused 
the demand. Gillespie replied, “We'll have to pull the 
job.” After further argument concerning the applica- 
tion of Rule 14, Belding instructed Groff to lay off 
Schneider and the other outside man [J. A. 36-40, 49, 
51-52, 54-57]. 


John W. Schneider, from the beginning of his work on 
this project, was classified as an assistant foreman, at the 
rate of $3.70 per hour [J. A. 46]. In the performance of 
his functions he had authority to assign work to his 
subordinates or to give them orders [J. A. 43]. He 
possessed power to recommend the discipline or dismissal 
of employees, subject to the approval of Groff, in which 
event Schneider would execute the discharge [J. A. 
46-48]. Schneider had authority to tell other employees 
what to do and by virtue of his authority eliminate argu- 
ments and disputes on the job [J. A. 47]. 


B. The Trial Examiner’s Conclusions and Recommendation. 


Upon these facts, the Trial Examiner concludes that 
Schneider was not a supervisor within the meaning of 
the Act; that petitioner had caused the discharge of 
Schneider in violation of Sections 8(b)(2) and (1)(A) 
of the Act and that Rule 14 of petitioner’s contract with 
the employer was void as against public policy. 
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The Trial Examiner recommended that petitioner cease 
and desist the unfair labor practices found and affirma- 
tively make whole Schneider for loss of pay suffered by 
reason of the discrimination and to post appropriate 
notices. 


C. The Findings of the Board. 


The National Labor Relations Board had adopted the 
findings, conclusions and recommendations of the Trial 
Examiner, except that the Board found that Schneider’s 
discharge would reasonably tend to encourage union mem- 
bership and that the essential purpose of petitioner’s ac- 
tivity was to obtain a preference in employment for its 
own members as against employees from outside its ter- 
ritorial jurisdiction. The Board considered it unnecessary 
to decide whether petitioner’s or the employer’s interpreta- 
tion of Rule 14 was correct and further, the Board, ex- 
pressly declined to adopt the Trial Examiner’s comments, 
in which he held void as against public policy the applica- 
tion of Rule 14 to the facts of the case. 


D. The Board’s Order. 


The Board entered an order directing petitioner to cease 
and desist from (1) causing or attempting to cause the 
employer to discriminate against its employees in violation 
of Section 8(a)(3) of the Act; (2) from restraining or 
coercing employees in the right to refrain from engaging 
in the exercise of the rights guaranteed by Section 7 of 
the Act and affirmatively to make whole Schneider for 
loss of pay suffered by reason of his discrimination and 
to post appropriate notice to that effect. 


E. The Effect of the Petition. 


Petitioner requests review of the Board’s order and 
further requests that upon such review the order be set 
aside. 
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Summary of Argument. 


Section 2(11) of the National Labor Relations Act, 
as amended, excludes a supervisor from the provisions 
of the Act by expressly providing that a supervisor is not 
an employee under the Act. Sections 8(a)(3) and 8 
(b) (1)(A) and (2) deal with discrimination against 
employees as defined in the Act. A supervisor not be- 
ing an employee, his discharge, whatever the reason can- 
not by an unfair labor practice under Sections 8(a) (3) 
and 8(b) (1)(A) and (2). 


Aside from this consideration, a discharge of an em- 
ployee which is in conformity to conditions of employ- 
ment which are voluntarily accepted by the employee and 
are agreed to in advance by the employer and the union, 
representing the employees is not a proscribed activity 
and the contrary findings and conclusions of the Board 
are not supported by the substantial evidence on the 
record considered as a whole. 


Finally, the denial of due process by the Trial Examiner 
so permeates the entire findings and conclusion of the 
Board so as to render such findings and conclusion void 
because of the denial of due process. 


Statute Involved. 


The principal provision involved is Section 8(b) (1) 
(A) and (2) of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 U. S. C. 151, et seg.), which 
reads as follows: 


“Sec. 8(b). It shall be an unfair labor practice 
for a labor organization or its agents— 

(1) to restrain or coerce (A) employees in the 
exercise of the right guaranteed in section 7: Pro- 


2Other relevant provisions of the Act are set forth in Appendix 
A, pp. 1-4, infra. 
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vided, That this paragraph shall not impair the right 
of a labor organization to prescribe its own rules 
with respect to the acquisition or retention of mem- 
bership therein; * * * 


(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to discriminate against an em- 
ployee with respect to whom membership in such 
organization has been denied or terminated on some 
ground other than his failure to tender the periodic 
dues and the initiation fees uniformly required as 
a condition of acquiring and retaining membership;”. 


Statement of Points. 


i 
JOHN W. SCHNEIDER WAS A SUPERVISOR WITHIN THE 
MEANING OF SECTION (2)(11) OF THE ACT AND HIS DIS- 
CHARGE WAS NOT AN UNFAIR LABOR PRACTICE. 


II. 
THE BOARD’S CONCLUSIONS AND ORDER ARE NOT SUP- 
PORTED BY SUBSTANTIAL EVIDENCE ON THE RECORD CON- 
SIDERED AS A WHOLE. 


ie AB 
THE DENIAL OF DUE PROCESS INVALIDATES THE BOARD'S 
ORDER. 
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ARGUMENT. 
Ms 


John W. Schneider Was a Supervisor Within the 
Meaning of Section 2(11) of the Act and His Dis- 
charge Was Not an Unfair Labor Practice. 


John W. Schneider was originally employed on the 
project here involved (the exact date is uncertain) as an 
assistant foreman [J. A. 46]. He supervised the work 
of other employees, having authority to assign them work, 
and to give them orders [J. A. 43]. He possessed power 
to recommend discipline or dismissal of employees, subject 
to the approval of the job superintendent, in which event, 
Schneider would discharge employees [J. A. 4648]. 
Schneider’s authority extended to the settlement and 
elimination of disputes on the job [J. A. 47]. 


The provisions of Section 8(b)(2) of the Act con 
fines the commission of that unfair labor practice to 
causing or attempting to cause an employer to discriminate 
against an employee in violation of Section 8(a)(3) of 
that Act.® 


Section 2(3) defines an “employee” and expressly pro- 
vides that a supervisor is not an employee? 


Section 2(11) defines a supervisor as follows: 


“The term ‘supervisor’ means any individual hav- 
ing authority, in the interest of the employer, to 
hire, transfer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other employees, 
or responsibility to direct them, or to adjust their 
grievances, or effectively to recommend such action, 
if in connection with the foregoing the exercise of 


OO 


3Appendix A, infra, p. 2. 
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such authority is not of a merely routine or clerical 
nature, but requires the use of independent judg- 
ment.” 


The undisputed and credited evidence discloses con- 
clusively that Schneider had the power to recommend 
discipline or dismissal [J. A. 46-48]. The Trial Ex- 
aminer so concluded [J. A. 17]. He further concluded 
that Schneider performed his supervisory functions as 
Schneider “saw fit” but further concluded that the record 
does not demonstrate that Schneider responsibly directed 
employees with the use of independent judgment. Neither 
the Trial Examiner nor the Board tries to explain these 
conflicting conclusions. It seems clear that where an 
assistant foreman gives orders and runs the job as he 
sees fit he is most certainly exercising independent judg- 
ment. In giving orders, as he sees it, an assistant fore- 
man is directing employees. That Schneider did so “re- 
sponsibly” is clearly shown by the testimony of Super- 
intendent Groff, wherein he states that in a large job like 
the one involved here “it is impossible for one man to 
competently supervise the work of all the men and it was 
necessary to have a man in each segment of the job who 
has authority ‘to tell the other men what to do’” [J. A. 
47}. 

It is now well settled that to come within the statutory 
definition of “supervisor” an employee, to be so classed, 
need not possess all of the powers and authorities enu- 
merated in the statutory definition. This principle is 
cogently enunciated in N. L. R. B. v. Budd Mfg. Co., 
169 F. 2d 571 (C. A. 6), cert. den. 335 U. S. 908 where 
the Court of Appeals considered a factual situation not 
unlike the instant case. In the Budd case, as here, the 
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“foremen” had authority to recommend discharge, but 
such recommendation became effective only when passed 
upon by higher management; such “foremen” were bound 
by directions of higher management but exercised a good 
deal of discretion in carrying out these directives. In 
the Budd case, upon these facts, the Court said: 

“We are of the opinion that such duties bring 


respondent’s foremen within the statutory definition 
of supervisor.” 


That Court then went on to dispose of a contention that 
the authorities and powers set forth in Section 2(11) 
should be read in the conjunctive. by saying: 


“That such a construction would require a suner- 
visor to have all the powers referred to rather than 
merely one of them. We see no merit in this 
contention. In addition to adding something to the 
statute which is plainly not present it ignores the use 
of the word ‘or’ in the phrase ‘or discipline other em- 
ployees’ which immediately follows the enumeration 
of the preceding qualifications. If Congress had in- 
tended the words to be construed in the conjunctive 
it could easily have used the word ‘and’ and reached 
that result. Its failure to do so, together with the 
use of the word ‘or’ leads us to construe the statute 
in the disjunctive.” 

Following the decision, the same Circuit again con- 
sidered the question in Ohio Power Co. v. N. L. R. B., 
176 F. 2d 385 (C. A. 6), cert. den. 338 U. S. 899, and 
reafirmed its holding in the Budd case. That Court 
went further to point out that the Labor Board’s contrary 
conclusions were erroneous, as a matter of law. Further, 
that Court said that it is the existence of the power (those 
enumerated in Section 2(11)) and not the exercise of 
the power which determines the classification. 
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The Court of Appeals for the Third Circuit reached 
an identical legal result in NV. L. R. B. v. Beaver Meadow 
Creamery, 215 F. 2d 247 (C. A. 3), emphasizing that the 
possession of any one enumerated power would make one 
a supervisor, “and that it is the fact of possession of the 
power regardless of its non-exercise that is determina- 
tive.” 


In the present case, admittedly Schneider possessed the 
power to recommend discipline and power of discharge 
[A-43], and, as in the Budd case, the power was passed 
upon by higher management and, if approved, Schneider 
was allowed to lay off or discharge the person against 
whom he had recommended the layoff or dismissal [A-48]. 


The admitted power to recommend discipline and dis- 
missal [J. A. 43], without more, is sufficient to prove that 
Schneider was a supervisor. But, in this case, there is 
further undisputed evidence of supervisory status. When 
Schneider’s recommendation of dismissal was approved 
(as in the Budd case), Schneider was permitted to do the 
actual firing. In other words, his recommendation was 
not put into execution by the superintendent, it was 
Schneider who executed the recommendation [J. A. 
46-48]. 


However, these powers do not stand alone. As we have 
pointed out, and as the Board and Trial Examiner con- 
cluded, Schneider gave orders to the men and ran the 
job as he saw fit and it was necessary that Schneider have 
the powers because the job was so large that one man 
could not competently supervise all the men and opera- 
tions. The responsibility of directing the men under him 
seems uncontradicted in the record as a whole. Further, 
Schneider’s authority extended to the settlement and elimi- 
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nation of arguments and disputes on the job. He had the 
additional power to settle and eliminate these grievances 
on the job. 


Thus, the record shows that Schneider had power to 
recommend discipline or dismissal and to put in execution 
those recommendations; that he responsibly directed em- 
ployees using his independent judgment and that he had 
the power to settle and eliminate grievances that arose 
on the job. 


Clearly the possession of these powers unquestionably 
put Schneider within the meaning of Section 2(11) of 
the Act. Whether or not he exercised these powers 
(which he undoubtedly did). is immaterial. It is the pos- 
session of the power, not its non-exercise, that is de- 
terminative of his supervisory position. 


N. L. R. B. v. Budd Mfg. Co., supra; 
Ohio Power Co. v. N. L. R. B., supra; 
N.L. R. B. v. Beaver Meadow Creamery, supra. 


Being a supervisor, he is not an employee within the 
meaning of Section 8(b)(1)(A) and (2). These sec- 
tions expressly proscribe activities concerning employees, 
as the Act defines that term and Section 2(3) expressly 
excludes “supervisor” from the definition. It therefore 
follows that if petitioner has caused the discharge of a 
supervisor, petitioner has not violated either of those 
sections. 


The Trial Examiner argues, and the Board adopts, that 
“in view of the ratio of assistant foreman to employees 
coupled with the ‘independent’ investigation of recom- 
mendations of discipline or dismissal by Groff the super- 
intendent that such are indicative of the non-supervisory 
status of Schneider.” 
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But here the Trial Examiner and the Board invade the 
province of management to determine the number of 
supervisors the company desires to maintain. Secondly, 
there is no evidence that the superintendent makes an 
“independent” investigation. Rather, to the contrary, 
the evidence amply shows that such investigation as the 
superintendent conducts is in conjunction with Schneider 
and not independently of him. 


As authority for his conclusions (which the Board has 
adopted), the Trial Examiner relies on N. L. R. B. v. 
Swift & Co., 240 F. 2d 65 (C. A. 9). An examination 
of that case reveals no support. While that case, in a 
footnote referred to Senator Flander’s proposed amend- 
ment and the resulting Conference Committee Amend- 
ment, in which the Trial Examiner finds comfort, it is 
important to note that the Courts, in the Budd, Ohio 
Power and Beaver Creamery cases, supra, considered the 
same amendments and reached conclusion diametrically 
opposed to those of the Trial Examiner and the Board. 
A further examination of the Swift case does not dis- 
close any essential conflict with the Budd, Ohio Power and 
Beaver Creamery cases. 


In the Ohio Power case the Board had said that the 
legislative history (of the Act) indicates that the broad 
scope implied in a literal construction of the authority 
“responsibility to direct” was not intended by Congress, 
but rather that a specific qualified meaning was attached to 
this phrase, and therefore excluded supervisors who were 
performing functions similar to those of Schneider. In 
answer to this contention the Court stated: 

“We think that the Board as a matter of law 
clearly erred in this decision. If resort were properly 
to be made to the statements made on the floor of 
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the Senate by Senator Flanders of Vermont, who 

proposed the inclusion in the statute of the phrase 

‘responsibly to direct’ other employees, we find in his 

explanation no such limitation as the Board imposes. 
* * * * * * * * 


“We think this statute does not require resort to 
legislative history. . . . When the wording of an 
Act is plain and unambiguous, there is neither neces- 
sity nor justification for resort to legislative history. 

The wording of 2(11) is unambiguous, and 
no absurd or futile results nor unreasonable effects 
‘plainly at variance with the policy of the legislation 
as a whole’ are produced by following the plain mean- 
ing of the Act. 

* * * * * * * * 


“The Board also erred as a matter of law in con- 
sidering the test of the performance of supervisory 


duties to the frequency of their exercise. 
* * * * * * * * 


“Section 2(11) covers any individual ‘having 
authority . . . responsibly to direct. . . . It 
does not require the exercise of the power described 
for all or any definite part of the employee’s time. 
It is the existence of the power which determines the 
classification.” 


The powers and authority of Schneider conclusively 
indicate his supervisory status. Since he was a supervisor 
with—the meaning of the Act, he was not an employee 
and thus his discharge did not cause or attempt to cause 
the employer to discriminate against employees in viola- 
tion of Section 8(a)(3). Consequently, petitioner has 
not violated either 8(b)(1)(A) or (2) of the Act. 
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IT. 
The Board’s Conclusions and Order Are Not Sup- 
ported by Substantial Evidence on the Record 
Considered As a Whole. 


The proscriptions of Section 8(b)(2) of the Act are 
limited. Unless a union causes or attempts to cause an 
employer to violate Section 8(a)(3), no unfair labor 
practice is committed by a union. 


Under 8(a)(3) an employer is prohibited from discrim- 
inating in regard to hire or tenure of employees because 
of their union activities. 


Section 8(a)(3) does not outlaw all discrimination, but 
it is the discrimination which is designed to curb partici- 
pation in union activities as well as adherence to member- 
ship that is proscribed. (Radio Officers Union v. N. L. 
R. B., 347 U. S. 17.) There can be no violation of Section 
8(a)(3) unless the conduct complained of can have an 
approximate and predictable effect of encouraging or dis- 
couraging membership in a labor organization. (WN. L. 
R. B. v. Webb Construction Co., 196 F. 2d 702 (C. A. 
8);N.L.R. B.v. J. I. Case Co., 189 F. 2d 599 (C. A. 8).) 


Membership in a union does not, under the Act, guar- 
antee the member against a discharge as such; it affords 
protection against discharge only where it is established 
that the discharge is because of union activities. (Rubin 
Bros. Footwear Co. v. N. L. R. B., 203 F. 2d 486 (C. A. 
5).) 

The fact that a discharged employee was a union mem- 
ber at the time of his discharge, taken alone, is no evi- 
dence at all of a discharge as a result of such membership. 
There must be more than this to constitute substantial 
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evidence in support of a finding of discrimination. (N. L. 
R. B. v. Citizens-News Co., 134 F. 2d 970 (C. A. 9). 


Here the credited evidence shows, without question, 
that the union membership or lack of it was not even 
mentioned or discussed during any of the conversations 
which lead to the discharge of Schneider. Contractually 
the employer was bound not to discriminate against the 
employees [J. A. 12]. Likewise, the employer had com- 
mitted itself, under Rule 14, as it had a right to do, of 
limiting itself in the transfer of regular employees from 
outside petitioner’s territorial jurisdiction. This is not 
a case where an employee, outside of petitioner’s juris- 
diction has sought employment which has been denied 
because of non-membership in petitioner. This is a case 
where the moving force was solely that of the employer 
under a previous contract commitment which limited its 
transfer of regular employees into petitioner’s jurisdic- 
tion. The employer, alone, is responsible for having 
brought Schneider into the jurisdiction, under the provi- 
sions of Rule 14. In entering into this contract there was 
no compulsion to require the employer to agree to limit 
its transfers. The employer would have had that right 
without the imposition of limitation under Rule 14. Had 
the employer concluded that Schneider or any other regular 
employee should not have been transferred to El Segundo, 
there would be no question of discrimination. Where an 
employer, by contract, binds itself, in advance, to do what 
he could do independently of the contract, no offense is 
committed when it is called upon to live up to its con- 
tract, even though a strike threat is thought necessary to 
compel adherence to the contract terms. 


This Court, in General Drivers Union v. N. L. R. B., 
sas App. .....-. 247 F. 2d 71, in dealing with a similar 
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question held that an employer may, in advance, agree 
to do that which it would have a right to do independently, 
and that the other contracting party could, without offense 
to the Act, call upon the employer to perform his agree- 
ment and that as a part of compelling obedience to the 
contract, the other contracting party may threaten strike 
action without committing an unfair labor practice. (See 
also Rabouin v. N. L. R. B., 195 F. 2d 906 to the same 
effect. ) 


It must be acknowledged that in accepting the proffer 
of transfer, Schneider also accepted such transfer under 
the provisions of Rule 14, with its accompanying limita- 
tions. He did not accept a transfer of unlimited condi- 
tion. Rule 14 became a condition of his transfer and 
employment. The evidence shows, clearly, that Schneider’s 
membership in a labor organization had nothing to do 
with his transfer to the El Segundo project. Unquestion- 
ably, the employer, under its general prerogatives and 
Rule 2 of the contract, had the right to lay off or dis- 
charge Schneider for any “just and sufficient cause’, such 
as lack of work, and had the employer done so, no dis- 
crimination would have occurred, regardless of the mem- 
bership of Schneider. In doing so the employer would 
not have committed an unfair labor practice within the 
meaning of Section 8(a)(3). 

Both the employer and Schneider were bound by the 
provisions of Rule 14, that is to maintain the ratio of 
employment therein set forth. Such ratio was a condi- 
tion of Schneider’s employment in which Schneider ac- 
quiesced upon his acceptance of transfer. Having ac- 
cepted the condition of employment, he cannot now be 
heard to complain when such conditions of employment 
are imposed. 
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Gillispie’s action can only be construed as an attempt 
to see that the conditions of employment were duly obeyed. 
It is immaterial whether his interpretation was right or 
wrong. Obviously, he had no other purpose than to see 
that the conditions of work as prescribed by Rule 14 were 
carried out, as he understood them. The incidental fact 
that Schneider was a member of a labor organization had 
nothing whatever to do with the enforcement of Rule 14. 
His incidental membership, standing alone as it does, is 
not sufficient substantial evidence to support a conclusion 
that his discharge encouraged membership in petitioner. 
If this were not so, an employer would always be in vio- 
lation of 8(a)(3) everytime it laid off or discharged a 
member of a union. Manifestly, the Act permits of no 
such absurd results. (N. L. R. B. v. Citizens-News Co., 
supra; N. L. R. B. v. Morehead City Garment Co., 191 
F. 2d 921; Rubin Bros. Footwear Co., supra; N. L. R. B. 
v. Whitin Machine Works, 204 F. 2d 883 (C. A. 1); 
N. L. R. B. v. Shen-Valley Meat Packers, Inc., 211 F. 
2d 289 (C. A. 4); Tampa Times Co. v. N. L. R. B., 193 
F, 2d 582 (C. A. 5); Indiana Metal Products Co. v. 
Nd Bi: Ba 202 FF. 20 O13: (GC. As 7).) 


Since under these authorities and the facts of this case, 
it is evident that the employer did not violate Section 8 
(a)(3), but engaged in permissible conduct, it follows 
that petitioner has not cause or attempted to cause the 
employer to so do. Hence, there is no substantial evidence 
to support the conclusion of a violation of Section 8(b) 
(2) and (1)(A), by the petitioner. 
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The Denial of Due Process by the Trial Examiner 
Invalidates the Board’s Order. 


The Trial Examiner found that the application of Rule 
14 violated public policy and hence the application of 
that Rule was void. Stated another way, he concluded 
that since Rule 14 was against public policy, it was in- 
capable of enforcement and void. He reached this con- 
clusion in spite of the fact that the question was not put 
in issue by the pleadings or litigated during the course of 
the proceedngs. This action by the Trial Examiner was 
contrary to the Constitutional provision guaranteeing due 
process of law. (Consolidated Edison Co.v. N. L. R. B., 
305 U. S. 197.) In his report, he reveals to extensive 
consideration which he has given to Rule 14 and his 
conclusion that it is void as against public policy. Through 
his report this conclusion is interwoven into an inextric- 
able pattern governing his entire conclusions. He found 
that Rule 14 played a part in the discharge of Schneider. 
He further found that Rule 14 was the basis of Gillispie’s 
complaint to Groff and Belding. In fact his report shows 
that throughout he was motivated by the conclusion that 
Rule 14 was void as against public policy. These in- 
valid conclusions are adopted by the Board except the 
expression declaring Rule 14 void as against public policy. 
The Board does not, however, attempt to vitiate the results 
of the Trial Examiner’s denial of due process. It adopted 
this findings and conclusion without reservation or dis- 
avowal of their illegal conception. Therefore, the con- 
clusions of both the Board and the Trial Examiner are 
bottomed, at least in part, upon the improper denial of due 
process by the Trial Examiner and as a result are void 
for the same reasons. 
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Conclusion. 





For the foregoing reasons the order of the Board is not 
supported by substantial evidence on the record considered 
as a whole, are void because of the denial of due process, 
and should be set aside in full. 

Respectfully submitted, 
HERBERT S. THATCHER, 
Lewis Garrett & LIONEL RICHMAN and 
James M. Nicoson, 
Attorneys for Petitioner. 




























APPENDIX A. 


an The relevant provisions of the Labor-Management 
Relations Act, 1947 (62 Stat. 136, 29 U. S. C. 141, 
et seq.), which include the National Labor Relations Act. 
as amended, are as follows: 


> “DEFINITIONS 


“Sec. 2. When used in this Act— 


“ec 
° 


“(3) The term ‘employee’ shall include any em- 
ployee, and shall not be limited to the employees of 
a particular employer, unless the Act explicitly states 
otherwise, and shall include any individual whose 
work has ceased as a consequence of, or in connec- 
tion with, any current labor dispute or because of 
any unfair labor practice, and who has not obtained 
any other regular and substantially equivalent em- 
ployment, or in the domestic service of any family 
or person at his home, or any individual employed 
by his parent or spouse, or any individual having 
the status of an independent contractor, or any in- 
dividual employed as a supervisor, or any individual 
employed by an employer subject to the Railway 
Labor Act, as amended, from time to time, or by 
any other person who is not an employer as herein 
defined.” 


“cc 
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“(11) The term ‘supervisor’ means any individual 
having authority, in the interest of the employer, to 
hire, transfer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other employees, 


ne 


a 






























or responsibly to direct them, or to adjust their 
grievances, or effectively to recommend such action, 
if in connection with the foregoing the exercise of 
such authority is not of a merely routine or clerical 
nature, but requires the use of independent judg- 
ment.” 


“UNFAIR LABOR PRACTICES 


“Sec. 8. (a) It shall be an unfair labor practice 
for an employer— 

sp 

“(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this 
Act, or in any other statute of the United States, 
shall preclude an employer from making an agree- 
ment with a labor organization (not established, 
maintained, or assisted by any action defined in sec- 
tion 8 (a) of this Act as an unfair labor practice) 
to require as a condition of employment member- 
ship therein on or after the thirtieth day following 
the beginning of such employment or the effective 
date of such agreement, whichever is the later, (i) 
if such labor organization is the representative of 
‘the employees as provided in section 9 (a), in the 
appropriate collective-bargaining unit covered by such 
agreement when made; [and (ii) if, following the 
most recent election held as provided in section 9 (e) 
the Board shall have certified that at least a majority 
of the employees eligible to vote in such election 
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have voted to authorize such labor organization to 
make such an agreement:] and has at the time the 
agreement was made or within the preceding twelve 
months received from the Board a notice of compli- 
ance with sections 9 (f), (g), (h), and (u) unless 
following an election held as provided in section 
9 (e) within one year preceding the effective date 
of such agreement, the Board shall have certified 
that at least a majority of the employees eligible to 
vote in such election have voted to rescind the au- 
thority of such labor organization to make such an 
agreement: Provided further, That no employer shall 
justify any discrimination against an employee for 
nonmembership in a labor organization (A) if he 
has reasonable grounds for believing that such mem- 
bership was not available to the employee on the 
same terms and conditions generally applicable to 
other members, or (B) if he has reasonable grounds 
for believing that membership was denied or ter- 
minated for reasons other than the failure of the 
employee to tender the periodic dues and the initia- 
tion fees uniformly required as a condition of acquir- 
ing or retaining membership; 
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“(b) It shall be an unfair labor practice for a 
labor organization or its agents— 


“(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in section 7: Pro- 
vided, That this paragraph shall not impair the 
right of a labor organization to prescribe its own 
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rules with respect to the acquisition or retention of 
membership therein; or (B) an employer in the selec- 
tion of his representatives for the purposes of col- 
lective bargaining or the adjustment of grievances; 

“(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to discriminate against an em- 
ployee with respect to whom membership in such 
organization has been denied or terminated on some 
ground other than his failure to tender the periodic 
dues and the initiation fees uniformly required as 
a condition of acquiring or retaining membership;” 


ce 








Sf 


APPENDIX B. 
Petition for Review of Decision and Order of the 
National Labor Relations Board. 

In the United States Court of Appeals for the District 
of Columbia Circuit. 

International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and Helpers, Local 92, 
AFL-CIO, Petitioner, vs. National Labor Relations Board, 
Respondent. 


To the Honorable Judges of the United States Court of 

Appeal for the District of Columbia Circuit: 

CoMES Now International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers and Helpers, 
Local 92, AFL-CIO, a labor organization, and files its 
petition pursuant to the provisions of the Labor Manage- 
ment Relations Act of 1947, as amended, (Chapter 20, 
61 Stat. 136 et seg.; 29 USCA Section 141 et seq.) here- 
inafter referred to as the Act, for the review of the De- 
cision and Order of the National Labor Relations Board 
entered in Washington, D. C. on February 13, 1958, in 
NLRB Case No. 21-CB-878 ordering and directing that 
petitioner cease and desist from certain alleged violations 
of Section 8(b)(1)(a) and (2), and further requiring 
certain affirmative action on the part of petitioner, and 


respectfully represents to the Court as follows: 
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L, 
JURISDICTION. 


The petitioner is a labor organization within the mean- 
ing of the Act with its principal office in the City of Los 
Angeles, County of Los Angeles, State of California. 


The respondent, National Labor Relations Board, here- 
inafter referred to as the Board, is an agency of the 
United States of America, originally created pursuant to 
an act of Congress dated July 5, 1935, commonly known 
as the National Labor Relations Act (Chapter 372, 49 
Stat. 451; 29 U. S. C. Section 153) and continued in 
existence under the Labor Management Relations Act of 
1947 as amended (Chapter 20, 61 Stat. 139; 29 U. S.C. 
Section 153) that the principal office of said Board is in 
Washington, D. C. within the jurisdiction of this court; 
that all of the acts and conduct constituting the alleged 
unfair labor practices with which petitioner is charged 
occurred in the State of California; that accordingly this 
Court has jurisdiction to hear this petition by reason of 
Section 10(f) of the Act 29 U. S. C. Section 160(f)). 


TI. 
STATEMENT OF PROCEEDINGS. 


(a) Frrinc or Cuarces: That on February 13, 1957, 
Joun W. ScHNEIDER, an individual, filed with the 21st 
Regional Office of the Board in the City of Los Angeles, 
State of California, an unfair labor practice charge num- 
bered 21-CB-878, alleging that petitioner had engaged in 
unfair labor practices within the meaning of Section 8(b) 
(1)(a) and 8(b)(2), respectively, of the Act. 


(b) Complaint AND Its CONTENTS: On June 5, 
1957, the Board issued its complaint in substance alleging 








a, ae 


that petitioner by its officers and agents, attempted to 
cause and caused Pittsburgh Des Moines Steel Company 
to discharge John W. Schneider, its employee, for reasons 
other than his failure to tender dues and initiation fees 
uniformly required of said company’s employees, and 
specifically for the reason that said John W. Schneider 
was a member of a local of petitioner’s international union 
other than petitioner. That by reason thereof petitioner 
had violated Section 8(b)(1)(a) and 8(b)(2) of the Act. 


(c) ANSWERS AND ITs CoNTENTS: Petitioner answered 
in substance by denying the commission of any alleged 
unfair labor practice. 


(d) ProceEpINGS BEFORE THE TRIAL EXAMINER: 
That thereafter commencing on June 24, 1957, a hearing 
was held before Martin S. Bennett, Esq., Trial Examiner, 
in the City of Los Angeles, State of California, and that 
on July 18, 1957, the said trial examiner made and en- 
tered his intermediate report and recommended order and 
filed the same with the National Labor Relations Board, 
and in this report he found and concluded as follows: 


- (1) That Schneider was discharged by the company 
pursuant to the demand of petitioner because he was 
a member of a sister local of petitioner rather than a 
member of petitioner; 

(2) That petitioner caused the discriminatory dis- 
charge of Schneider thereby violating Section 8(b) (2) 
of the Act; 


(3) That by the foregoing conduct petitioner restrained 
and coerced employees in the exercise of the rights 
guaranteed by Section 7 of the Act, thereby violating 
Section 8(b)(1)(a) thereof. 
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(e) OrpER TRANSFERRING CASE TO THE NATIONAL 
Lasor RELATIONS Boarp: That thereafter on or about 
July 18, 1957, subsequent to the filing of the then report 
of said trial examiner the National Labor Relations 
Board made and entered its order transferring the said 
case to said Board, and continuing said case before the 
same. 


(f) Frrinc OsyecTIons AND BriEF: That thereafter 
on August 8, 1957, this petitioner filed its exceptions to 
said intermediate report and recommended order, Find- 
ings of Fact, Conclusions of Law and recommendations 
of the trial examiner, and its written brief in support of 
its exceptions, copies of which were served upon the at- 
torneys of all participating parties, the Regional Board, 
and the trial examiner. 


(g) Orper AND DECISION OF THE Boarp: That there- 
after on the 13th day of February. 1958, the Board en- 
tered its decision and order in the above entitled cause. 
Said decision and order further held that (1) Petitioner 
herein violated Section 8(b)(1)(a) and (2), respec- 
tively, by effecting the removal of Schneider from the 
job; and (2) that petitioner cease and desist from certain 
alleged unfair labor practices; that petitioner post the 
usual notices, make certain payments to the charging 
party, and notify the Regional Director for the 21st 
Region of the Board of petitioner’s steps taken to com- 
ply therewith. 
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III. 
GROUNDS FOR REVIEW. 


Petitioner respectfully seeks court review of said De- 
cision and Order of the Board upon the following grounds 


1. That insofar as said Decision and Order of the 
Board finds this petitioner has violated the Act, said find- 
ing, decision and order are not supported by substantial 
evidence on the record considered as a whole, and are in 
fact contrary to the evidence. 


2. That insofar as said Decision and Order found 
this petitioner had violated that Act said Decision and 
Order are contrary to law. 


3. That insofar as said Decision and Order found 
this petitioner had violated the Act said opinion of the 
Board in said Decision and Order is based upon an im- 
proper construction and interpretation of the law. 


WHEREFORE, petitioner petitions this court for a review 
of the Decision and Order of the Board dated February 
13, 1958, and prays: 


1. That a copy of this petition and of the process of 
this court be served upon the respondent National Labor 
Relations Board as provided by Section 10(f) of the Act. 


2. That the Board be directed and required by an 
appropriate order of this court, forthwith, to certify and 
file with this court pursuant to Section 10(f) of the Act 
a transcript of the entire record in the proceedings in- 
cluding therein the Trial Examiner’s Intermediate Re- 
port, all exhibits and the original of the charges filed 
with the Board from which the complaint was formulated 
and issued and the transcript of the testimony and pro- 
ceedings at the hearing before the Trial Examiner. 
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3. That this petition for review be preferred and 
heard and determined expeditiously as provided in Sec- 
tion 10(1) of the Act. 


4. That the said Decision and Order and the manda- 
tory and injunction requirements thereof as to petitioner 
be each and in all respects annulled, vacated and set aside 
except as to the portion thereof ordering the dismissal of 
certain allegations in said complaint. 


5. That the Board be ordered and directed to dismiss 
the complaint and proceedings; 

6. That petitioner shail have such other and further 
relief as may be just and proper in the premises. 


Datep at Los Angeles, California, this 20th day of 
February, 1958. 
HERBERT S. THATCHER, and 
Lewis Garrett & LIONEL RICHMAN, 
Attorneys for Petitioner. 
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